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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE 









BRN DEVELOPMENT, INC., an Idaho 
corporation, BRN INVESTMENTS, LLC, an 
Idaho limited liability company, LAKE VIEW 
AG, a Liechtenstein company, BRN-LAKE 
VIEW JOINT VENTURE, an Idaho general 
partnership, ROBERT LEVIN, Trustee for the 
ROLAND M. CASATI FAMILY TRUST, dated 
June 5, 2008, E. RYKER YOUNG, Trustee for 
24 the E. RYKER YOUNG REVOCABLE TRUST, 
MARSHALL CHESROWN a single man, 
IDAHO ROOFING SPECIALIST, LLC, an Idaho 
limited liability company, THORCO, INC., an 
Idaho cor oration, CONSOLIDATED SUPPLY 
25 
26 
AFFIDAVIT OF ELIZABETH TELLES SEN - 1 
Case No. CV 09-2619 
AFFIDAVIT OF ELIZABETH TELLES SEN 
DATED NOVEMBER 22,2011 CONCERNING 
THE FOLLOWING MATTERS: 
1) ACI'S MOTION TO STRIKE AFFIDAVIT 
OF AMERICAN BANK PRESIDENT, 
BRYAN KLEIN; 
2) AMERICAN BANK'S REPLY IN 
SUPPORT OF ITS MOTION FOR 
PARTIAL SUMMARY JUDGMENT; AND 
3) AMERICAN BANK'S MOTION AND 
OBJECTION TO SERVICE BY EMAIL 
AND REQUEST FOR SANCTIONS 
PURSUANT TO IRCP 11. 
ORIGINAL 
f't/ind/mt,b ~adu$ 
A PROFESStoNAl SERVICE CORPORATION 
250 Northwest Blvd .. Sutte 206 
Coeur d' Alene. Idaho 83814 



























COMPANY, an Oregon corporation, 
INTERSTATE CONCRETE & ASPHALT 
COMPANY, an Idaho corporation, CONCRETE 
FINISHING, INC., an Arizona corporation, THE 
TURF CORPORATION, an Idaho corporation, 
WADSWORTH GOLF CONSTRUCTION 
COMPANY OF THE SOUTHWEST, a Delaware 
corporation, POLIN & YOUNG 
CONSTRUCTION, INC., an Idaho corporation, 
TA YLOR ENGINEERING, INC., a Washington 
corporation, PRECISION IRRIGATION, INC., 
an Arizona corporation and SPOKANE 
WILBERT V AUL T CO., a Washington 
corporation, d/b/a WILBERT PRECAST, 
Defendants. 
And 




ACI NORTHWEST, INC., an Idaho corporation; 
STRATA, INC., an Idaho corporation; and 




ACI NORTHWEST, INC., an Idaho corporation, 
Cross-Claimant, 
v. 
AMERICAN BANK, a Montana bankin 
corporation, BRN DEVELOPMENT, INC., a 
Idaho corporation, BRN INVESTMENTS, LLC, 
an Idaho limited liability company, LAKE VIE 
AG, a Liechtenstein com any, BRN-LAKE 
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VIEW JOINT VENTURE, an Idaho general 
partnership, ROBERT LEVIN, Trustee for the 
ROLAND M. CASATI F AMIL Y TRUST, dated 
June 5, 2008, E. RYKER YOUNG, Trustee fo 
the E. RYKER YOUNG REVOCABLE TRUST, 
MARSHALL CHESROWN a single man, 
THORCO, INC., an Idaho corporation, 
CONSOLIDATED SUPPLY COMPANY, 
Oregon corporation, THE TURF 
CORPORATION, an Idaho corporation, 
WADSWORTH GOLF CONSTRUCTION 
COMPANY OF THE SOUTHWEST, a Delaware 
corporation, POLIN & YOUNG 
CONSTRUCTION, INC., an Idaho corporation, 
TAYLOR ENGINEERING, INC., a Washingto 
corporation and PRECISION IRRIGATION, 
INC., an Arizona corporation, 
Cross Claim Defendants. 







County of Spokane ) 
I, Elizabeth A. Tellessen, one of the attorneys for American Bank and have firsthand knowledge 
of the following, and therefore, duly sworn on oath deposes and says: 
1. I was responsible for labeling and attaching the exhibits to the Affidavit of Bryan Klein, 
19 dated August 19, 2011, through my inadvertence I attached the Revolving Credit Note instead of the 







supplemental affidavit attaching the Revolving Credit Agreement. 
2. Attached here to are portions of the referenced affidavits cited in American Bank's Reply 
Memorandum in support of its motion for partial summary judgment: 
2.2 Mark Hendrickson, dated September 6, 201 I-Exhibit AB-S. 
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1 2.3 Leon Royer, Vol. I, dated August 17, 2011 and Vol. II, dated September 22, 2011-

























3. There have been repeated efforts made on behalf of ACI to unnecessarily delay and 
postpone the resolution of this matter. Many of which are contrary to the Idaho Rules of Civil Procedure 
and are evidently interposed for the improper purpose of unnecessarily delaying and needless increasing 
the cost of this litigation. 
3.1 The delay that set the tenor for this litigation was the delay of American Bank's motion 
for partial summary judgment regarding Count 4 of ACI's Cross-Claim. The parties had agreed on a 
September 14, 2011 hearing date clear back in June. Exhibit AB-7 With diligent conduct and efforts 
toward conducting discovery the parties would have had ample time to prepare for the hearing. Instead 
ACI delayed in conducting its discovery, and in order to avoid arguing issues that would not have 
furthered resolution of the case American Bank agreed to extend, although it had not been earned, a 
professional courtesy to ACI and Mr. Wetzel and continued its motion to November 29,2011. See Order 
Granting Relief From Uniform Pretrial Order and Re-Setting American Bank's Motion for Partial 
Summary Judgment Re: Count 5 of ACI's First Amended Cross Claim entered on September 24,2011. 
3.2 Nevertheless, through a letter dated November 7, 2011, Mr. Wetzel filed a motion for a 
separate trial of its equitable claims against American Bank-an effort to further delay resolution of this 
matter. Exhibit AB-S. 
3.2 Then on November 15, 2011 ACI emailed the following pleadings to counsel for 
American Bank: 
• ACI Northwest Inc. 's Motion to Strike Affidavit of Bryan Klein 
• ACI Northwest Inc.'s Memorandum in Support of Motion to Strike Affidavit of Bryan 
Klein, 
• Motion to Stay Litigation, Compel Mediation and Arbitration, and Appoint Mediator and 
Arbitrator, 
AFFIDA VIT OF ELIZABETH TELLES SEN - 4 
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• Memorandum in Support of Motion to Stay Litigation, Compel Mediation and 
Arbitration, and Appoint Mediator and Arbitrator, 
• ACI Northwest Inc.'s Memorandum in Opposition to American Bank's Motion for 
Partial Summary Judgment Regarding Count 4 of ACl's First Amended Cross Complaint. 
Attached to each of the pleadings mentioned above was a certificate of service certifying 
that service had been made upon Nancy L. Isserlis and Elizabeth A. Tellessen, of Winston & Cashatt by 
email. 
3.4 Neither Ms. Isserlis nor Ms. Tellessen has consented in writing on behalf of American 
Bank to receive service by electronic means in this case, nor have they been authorized to do so. 
3.5 Moreover, in reviewing the submissions it is my conclusion that none of the pleadings 
11 received via e-mail are well founded in fact or law, but instead are aimed at further delaying the hearings 















3.6 Among ACl's arguments is an additional plea for more time to conduct discovery before 
considering the motions for summary judgment. ACI has been given ample opportunity to conduct this 
"essential" discovery, but has failed to do so. In particular the opinions of value and appraisals were 
produced directly to ACI on July 26,2010, July 30, 2010, and August 24, 2011. Moreover, Mr. Wetzel 
was informed on September 9, 2011 and again on November 9, 2011 ofMr. Paauw's available dates for 
deposition, but no deposition was scheduled by ACI. Exhibit AB-9. 
DATED this !(2~ day of November, 2011. 
LESSEN - 5 
Washington . 
ent expires "2/1 L\ II Z-...-
• 
ttltiM/mtA! ri'adal? 
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CERTIFICATE OF SERVICE 
The undersigned hereby certifies under penalty of perjury under the laws of the State of Idaho 
that on 09- day of November, 2011, the foregoing was caused to be served on the following persons in 
the manner indicated: 
John R. Layman 
Layman, Layman & Robinson, PLLP 
601 South Division Street 
Spokane, W A 99202 
Attorney for Defendants BRN Development, BRN Investments, 
BRN-Lake View Joint Venture, Marshall Chesrown, Lake 
View AG, and Robert Levin, Trustee For The Roland M. Casati 
Family Trust, Dated June 5,2008 and E. Ryker Young, Trustee 
of the E. Ryker Young Revocable Trust 
Charles B. Lempesis 
Attorney at Law 
201 W. Seventh A venue 
Post Falls, ID 83854 
Attorney for Defendant Thorco, Inc. 
Edward Anson 
Witherspoon, Kelley, Davenport & Toole, P.S. 
608 Northwest Blvd. #300 
Coeur d'Alene, ID 83814 
Attorney for Defendants Wadsworth Golf Construction 
Company of the Southwest, The Turf Corporation and 
Precision Irrigation Inc. 
Richard Campbell 
Campbell Bissell 
7 South Howard Street #416 
Spokane, W A 99201 
Attorney for Defendant Polin & Young Construction 
Greg Embrey 
Witherspoon, Kelley, Davenport & Toole 
608 Northwest Blvd. #300 
Coeur d'Alene, ID 83814 
Attorney for Defendant Taylor Engineering 
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Randall A. Peterman & C. Clayton Gill 
Moffatt, Thomas, Barrett, Rock & Fields, Chartered 
101 South Capital Blvd., 10lh Floor 
P.O. Box 829 
Boise, Idaho 83701 
Co-Attorney for Plaintiff 
Doug Martice 
Ramsden & Lyons 
700 Northwest Boulevard 
Coeur d'Alene, lD 83816-1336 
Attorney for Defendant Ryker Young, Trustee of the Ryker 
Young Revocable Trust 
Rick Harris 
Ramsden & Lyons 
700 Northwest Boulevard 
Coeur d'Alene, lD 83816-1336 
Attorney for Court Appointed Receiver 
Steven C. Wetzel & Kevin P. Holt 
James, Vernon & Weeks 
1626 Lincoln Way 
Coeur d'Alene, ID 83814 
Attorneys for Third Party Defendant ACI 
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1 A We have still -- well, American Bank is 
2 out. We had the BRN project. And we had another 
3 one that paid off as a group. 
4 Q And what was that one? 
5 A That was called -- it was another 
6 project in Coeur d'Alene, Idaho. 
7 Q Gozzer? 
8 A Gozzer Ranch, yes. That is another one 
9 I worked on at American Bank, I just recalled, 
10 Gozzer Ranch. 
11 Q Okay. You do remember the Black Rock 
12 North loan at American Bank? 
13 A Vaguely, yes. A long time ago. 
14 Q I know. That's the problem with 
15 lawsuits. We're always asking questions of things 
16 that happened long ago. 
17 How were you involved? 
18 A I was the individual at the bank that 
19 was charged with gathering information and analyzing 
20 the information and presenting the information to 
21 management, really Leon and Bruce for approval. 
22 Q So you were doing the due diligence; 
EXHIBIT 
i(AS:S 23 would that be an appropriate way of saying it? 
24 A Yes. 
25 Q Would you be called a loan officer when 
Mark Hendrickson 
. September 6, 2011 
American tlank v. BRN Deve!opment, Inc, et al 
CV09-2619 
Page 19 
1 you're doing that due diligence, or how did the bank 
2 refer to you? 
3 A My title was chief operating officer, 
4 but I was I was acting in the capacity of a loan 
5 officer in this case. I was the relationship 
6 manager for this credit. 
7 Q Right. 
8 Did you get paid on a commission basis 
9 as well? 
10 A No. 
11 Q No. So you were straight salary? 
12 A Yes. 
13 Q How did this loan come into existence? 
14 A My recollection is that Bruce Erickson 
15 became acquainted, in some way, with Marshall 
16 Chesrown and Robert Samuel and brought the 
17 opportunity from that acquaintance to the bank. 
18 Q Any idea as to how this acquaintance 
19 developed? 
20 A I'm not sure. I do not know. 
21 Q Okay. Who were the participants on the 
22 Black Rock North loan? 
23 A The ultimate participant, as I recall, 
24 was a Jackson State Bank. 
25 At one stage, there was another 
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1 THE WITNESS: Okay. 
2 
3 BY MR. WETZEL: 
4 Q Okay. NOw, obviously, a construction 
5 loan on a house is different than a construction 
6 loan on a development? 
7 A Correct. 
8 Q Okay. How would you characterize a 
9 construction loan for a real estate development, 
10 especially these large-type developments, secondary 
11 homes? 
12 A How would I characterize them? 
13 Q Yeah. Explain to me, what is a 
14 construction loan versus other kinds of loans that 
15 banks make? 
16 A Well, the purpose of the loan is to --
17 I don't want to be simple. 
18 Q No, I do want you to be simple. That's 
19 great. Simple is good. I'm from Idaho. 
20 A The purpose is to develop and construct 
21 the project. 
22 Q And isn't that what was to be done here 
23 for the Black Rock North? 
24 MS. TELLESSEN: Objection. It 
25 mischaracterizes the evidence. You can answer, 
Leon Royer 
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1 much of a discount? 
2 A. 50 percent. 
3 Q. Fifty percent discount that was to Bob Samuel? 
4 A. Ultimately. 
5 Q. Okay. Was there a discount in the deal with 
6 Fidelity? 
7 A. The 10 million? 
8 Q. Yes. 
9 A. That was sold at par on the principal. There 
10 were other aspects of it from an interest basis. We 
11 gave up our interest and they stepped in to -- and took 
12 our interest. Interest as like principal and interest 
13 interest, not physical interest. 
14 Q. Right. So when American Bank looks at this 
15 entire transaction and what has occurred as of today, 
16 have you booked a participant loss on this loan? 
17 A. Yes. 
18 Q. Okay. And how much? 
19 A. We wrote off $1,150,000 of principal. 
20 Q. Okay. 
21 A. We had accrued interest, the amount of which I 
22 don't know, that we gave up. We lost. I want to say it 
23 was a couple of hundred thousand dollars. We've had 
24 continuing legal expenses. So in the round of the 
EXHIBIT 
25 figures that I can put out here, we lost about I AeriJJ 
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1 $1.5 million. 
2 Q. Okay. How did American Bank end up doing a 
3 deal with Fidelity? How did American Bank know 
4 Fidelity? 
5 A. Bruce Erickson, who owns the holding company 
6 that owns the bank, is a very well-traveled person and 
7 he is acquainted with Bill Foley, who is the CEO of 
8 Fidelity Financial, which is the umbrella of Fidelity_ 
9 That's how it got it -- that's the connection. 
10 Q. Okay. And when was it that Fidelity first 
11 becomes involved with this loan? 
12 A. Eighteen months, two years ago. I'm sorry, I 
13 don't know the exact date. 
14 Q. And what is the first involvement that comes 
15 to your mind? 
16 A. They bought a $10 million piece of a 
17 $14.6 million loan. 
18 Q. Okay. Has American Bank made any loans for 
19 the continuation of this project? 
20 A. I think technically -- I'm not sure it's a 
21 loan. I'll tell you what I'm thinking and you tell me 
22 if it's a loan. We had to make advances to the receiver 
23 because there's a receiver appointed for Black Rock. I 
24 don't know if you call that a loan or if you don't call 
25 it a loan. We expensed it. 
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1 yes. I don't spot a difference. 
2 Q. SO let's now turn to the next page on the 
3 earlier, which again, we're looking -- earliest one is 
4 the 245, it appears. 
5 A. Is it Bates stamped 4866? 
6 Q. Yes. 
7 A. Okay. 
8 Q. 4866 says, "Contractor." 
9 A. Excuse me. Okay. 
10 Q. Contractor? 
11 A. Yeah. 
12 Q. "Lender must approve contractors." 
13 A. Yes. 
14 Q. Okay. Is that always a requirement of the 
15 American Bank? 
16 A. Generally. 
17 Q. Okay. And did American Bank approve the 
18 contractors? 
19 A. We -- to say it differently, we didn't 
20 disapprove the contractor. Marshall -- Marshall came to 
21 us and said these are the people with whom I've done 
22 business with on Black Rock, and I want to use them on 
23 Black Rock North. I don't see that that's a condition 
24 of the commitment letter. 
Ire just not seeing it. 
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1 Q. So the purpose of the letter is to give 
2 information so that the participant, prospective 
3 participant lender could decide whether or not they want 
4 to participant in the loan? 
5 A. If they want to look at the loan further. 
6 They're not -- I promise you, they're not going to make 
7 the decision on making this loan on this letter and its 
8 attachments. It's, do you want to put forth any more 
9 effort? 
10 Q. If you look down to the paragraph that states, 
11 "The golf course contractor." 
12 A. Uh-huh. 
13 Q. Okay. It says, "The golf course contractor is 
14 Wadsworth, one of the largest in the country. The dirt 
15 work and the infrastructure contractor is ACI out of 
16 Spokane, Washington. ACI was the contractor on the 
17 original Black Rock." Why is that included? 
18 A. I have no idea, unless someone asked the 
19 question. It's contained in both Exhibits 4 and 5. 
20 This was a common occurrence that we listed contractor 
21 information when we were making the decision. It wasn't 
22 a -- put in here as a qualifier. It was put in here, in 
23 my opinion, as a disqualifier. Do you know anything bad 
24 about these people? So we didn't have anything to do 
25 with the selection process of anybody working on Black 
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1 Rock. As a matter of fact, to the best of my knowledge, 
2 we disqualified no one working on Black Rock. 
3 Q. Why didn't Orion participate? 
4 A. Because once we started dealing with facts 
5 instead of Marshall's conjecture about value, the size 
6 of the loan, as you pointed out earlier, dropped 
7 precipitously. And there was -- at $15 million, there 
8 was no need for three participants. As a matter of 
9 fact, we would take the line share of the credit and 
10 maybe that was 10 million as a hypothetical, and that 
11 leaves 5 million, so that's two and a half maybe for 
12 Jackson State, two and a half for Orion. 
13 Orion is way out of their territory. They 
14 aren't going to participate in this credit for 
15 $2.5 million. It's a waste of energy for them, so we 
16 ended up participating in the Jackson State. We had a 
17 lot of relationships with Jackson State. As you saw 
18 earlier, our relationship with Orion was really kind of 
19 a one-off deal in the sense of they had constructed or 
20 they had provided construction and lending for, I 
21 believe, two residences at the Yellowstone Club. 
22 The contractor was out of Naples, Florida, and 
23 they participated in those credits to us because they 
24 were in Naples, we were in Bozeman, the house was in Big 
25 Sky. They figured that we would figure out sooner than 
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1 Q. But here Mark is checking on ACI. 
2 A. He is. 
3 Q. And the ground work is obviously material, but 
4 it appears that it's also material to the project as far 
5 as ACI and the quality of the work and the bonding and 
6 the banking. 
7 MS. TELLESEN: Objection. 
8 MR. WETZEL: What's the nature of the 
9 objection? 
10 THE WITNESS: Calls for speculation on my part 
11 and I'm not going to speculate. If Marshall had said 
12 it's Fred's excavating service and they did work for us 
13 on the club at Black Rock, we -- since dirt work is a 
14 big part of this, we would have called on Fred's. This 
15 is not a contractor selection on our part. It is 
16 again, I don't have the construction budget. I don't 
17 know if I've ever seen the construction budget. But 
18 Mark wanted to check and see if Marshall's selection of 
19 contractors was in the ballpark, and I believe that his 
20 conclusion was these people have done this before, 
21 they've got bonding capacity, and so it wasn't a 
22 disqualifier. As I mentioned, this is a 
23 disqualification process more than a qualification 
24 process. 
25 MR. WETZEL: Q. Now, this document itself, 






















































LEON ROYER, 1 
having first been duly sworn, 2 
was examined and testified as follows: 3 
EXAMINATION BY 4 
MR. WETZEL: Q. Mr. Royer, at the last 5 
deposition we talked about a couple of issues in 6 
general, and that is that you're here representing 7 
American Bank. That's still the case, correct? 8 
A ~~ 9 
Q. And that when I refer to the project, I'm 10 
going to be referring to the Black Rock North project, 11 
correct? 12 
A. Yes. 13 
Q. Thank you. 14 
I'd like to have you take a look at Deposition 15 
Exhibit 7. 16 
(Exhibit 7 marked for identification.) 17 
MR. WETZEL: Q. Do you recognize what that 18 
document is? 19 
A. It's a partial copy of a draft of a commitment 20 
letter. 21 
Q. Why do you say it's a partial? 22 
A Because it's not complete. 23 
Q. Okay. This was just the draft, correct, that 24 
was for the commitment letter, correct, the partial? 25 
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A. This was an early iteration of what eventually 1 
developed into a commitment letter. 2 
Q. Now, explain to me how this works as far as 3 
the commitment letter. Does the loan officer draft a 4 
commitment letter and then it just goes through 5 
additional drafts as you approach a final commitment 6 
letter? 7 
A. That depends on the style of the loan officer. 8 
I believe that Mark, in many instances, started with a 9 
commitment letter. He made changes. It showed up as 10 
another commitment letter. I don't know at what point 11 
this was given to Marshall Chesrown. 12 
I know that this is lacking at least one page 13 
because the page Bates No. 1142 is not followed by 14 
anything else. It just goes out into oblivion. So I'm 15 
not sure how many more pages -- 1 6 
Q. There were .- 17 
A. -- were part of this. And I don't know if 18 
this was -- what stage of the development of the 19 
commitment letter this was. 20 
Q. Well, I notice also that we've got this 21 
document which shouldn't be attached. 22 
A Well, we talked about that document when we 23 
were here last. 24 
Q. Right. 25 
CDA Reporting Court Reporters 




A. And it shows you that Mark is kind of working 
off a template where the inside address is Martha 
Huntenberg and then the salutation is Dear Pete. 
Q. I want to take that last page off. That 
shouldn't be there. Okay. 
A. And that's AB1l53. 
Q. Correct. Okay. So can you say whether or not 
you were involved in the drafting of the December 7th, 
2006 draft of the commitment letter? 
A. I don't know if I was or not. I would ask you 
if you could be more explicit, what you mean by 
"drafting." 
Q. Either in proposing ideas to Mark Hendrickson 
or actually reviewing the document. 
A. I don't know which iteration this is. I'm 
certain that before the final commitment letter went out 
to Marshall Chesrown, I reviewed and commented, edited, 
Whatever, on the letter itself. So I can't tell you --
Since this is incomplete and it's unsigned, I can't tell 
you if I interjected my thoughts into this or not. 
(Exhibit 8 marked for identification.) 
MR. WETZEL: Q. Okay. Let's skip that and go 
to the next one. Do you recognize this document? It's 
marked Exhibit No.8 and has AB1980 as a Bates number. 
A. This appears to be the first few pages of the 
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appraisal that was performed by Dean Paauw of Cushman & 
Wakefield. 
Q. Okay. Now, this letter was actually signed by 
Mr. Paauw, correct? 
A. I can't tell you if he signed it himself or 
not It's signed by someone. 
Q. But it is signed? 
A. It is. Yes, it is. 
Q. Let's take a look at the -- first, the date, 
December 22nd, 2006. Do you recall when Mr. Paauw was 
requested to complete or to start an appraisal on the 
BRN project? 
A. Mr. Wetzel, if you have the entire 
appraisal --
Q. Right. 
A. -- as part of Dean Paauw's presentation, 
contained in that appraisal is an engagement letter from 
the bank. And that engagement letter will set forth the 
parameters of the appraisal. It probably also has the, 
It's our understanding this will cost no more than so 
many dollars and it's our understanding it will be 
completed not later than some date, so '" 
Q. SO that would be a better way to do it rather 
than from your memory as far as when it was requested? 






1 Q. Sure. 1 
2 A. Right? So if you have the appraisal and 2 
3 that's an important question to you, I'll be happy to 3 
4 look for the engagement letter in the appraisal. 4 
5 Q. It says in the fourth paragraph, "The property 5 
6 was inspected by and the report was prepared by Dean 6 
7 Paauw." Did you ever go to the project with Dean Paauw? 7 
8 A. No. 8 
9 Q. Okay. Do you have any idea when Dean Paauw 9 
10 visited the project, as compared to when you had visited 10 
11 it? 11 
12 A. As part of the appraisal, the appraiser 12 
13 generally references when they were on the site. 13 
14 Q. Which would be in the rest ofthe appraisal? 14 
15 A. If it -- yes. Yes. 15 
16 Q. Okay. 16 
17 A. It should be. 17 
18 Q. Would it have been very likely that he would 18 
19 have visited the site before you did? 19 
20 A. I don't believe so. 20 
21 Q. Okay. Go ahead. 21 
22 A. I'm going to -- you told me to speculate, that 22 
23 it's okay to speculate last time. 23 
24 Q. Sure itis. 24 
25 A. On page 3 at the end of the first paragraph, 25 
Page 163 
1 he states December 4th, 2006. That may have been an 
2 on-site date. 
3 Q. Okay. Let's look at the second page, and I'd 
4 like to know, since this letter was addressed to you --
5 it says, "As is market value of Black Rock North, 
6 including club memberships" -- what is your 
7 understanding was included in this appraisal for the 
8 35,000 -- 35 million? 
9 A. On the first page of this appraisal, Bates 
10 1980, right near the bottom, he says, "The subject of 












12 1,001 acres of vacant land and 52 remaining unsold 12 
13 developed lots." 13 
14 Q. SO the as-is market value would have been with 14 
15 only those improvements that had occurred as of the date 15 
16 of this particular appraisal; is that accurate? 16 
17 MS. TELLESSEN: Objection. Speculation. If 17 
18 you know, you can answer. 18 
19 MR. WffiEL: I'm asking your understanding. 19 
20 THE WITNESS: Would you repeat the question, 20 
21 please. 2 1 
22 MR. WffiEL: Q. Okay. The 35,600,000, that 22 
23 would have been just the land as it was on that date 23 
24 that he finished his appraisal, December 22nd, 2006? 2 4 
25 MS. TELLESSEN: Objection. Mischaracterizes 25 
CDA Reporting Court Reporters 
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the exhibit. You can answer if you know. 
THE WITNESS: I can't answer your question. 
MR. WffiEL: Q. Okay. 
A. I don't know the answer to your question. 
Q. You don't know the answer. 
A. I'm sorry. 
Q. Okay. What did it mean to you when you read 
that as-is market value? What does that mean to you as 
the banker receiving the letter? 
A. The land as it is, but you also see 
parenthetically under this that this includes club 
memberships. 
Q. Okay. 
A. So the value of the real property, if you 
will, is contained right under this, where it says, "As 
is market value, excluding club memberships," Is 
$20 million. So he was allowing for some significant 
value in club memberships, and this would be the number 
that we would -- the $20 million would be the number 
that we would key off of, not the 35.6 million. 
Q. And why would that be? 
A. Because it's never been our position to, I 
believe never. There may be an exclusion or exception 
someplace, but I know of none off the top of my head 
to -- it's never been our position to take those as 
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collateral and assign a great deal of collateral value 
to it. 
Q. And is that because they're too speculative or 
is it because it's just not real estate, or something 
else? 
A. At this point, there wasn't any market value 
really of the Black Rock North club memberships, because 
the amenities, like particularly the clubhouse and those 
kinds of things weren't constructed. And so we made 
this loan based on this $20 million number and not this 
35.6 million. 
Plus, sometimes, to be real honest with you 
about It, there are liabilities that attach to club 
memberships. We didn't want to incur liability any 
greater than the amount of the debt. We didn't want to 
have -- let's say the project went along fine as 
envisioned for a while. Let's say they sold a portion 
of the club memberships and then the project failed. We 
didn't want to have liability to the club members and we 
didn't want to be paying membership dues, things of that 
nature. 
Q. Now, when you go to the next one, it says, As 
complete market value for Black Rock North, and it has 
$83,300,000. What does that mean to you as the banker 








1 lots being available for sale and some sales activity, I 1 Q. Okay. so as of January 10th, 2007, these are 
2 believe that it doesn't add any value, because, again, 2 the terms that the borrower and American Bank have 
3 it consumes resources and there's nothing on the other 3 agreed to? 
4 side of that that's coming in to replace it. If -- you 4 A. These are the general terms that the borrower 
5 look puzzled, so let me try to say it another way. 5 and American Bank have agreed to. Somewhere back here, 
6 Q. Okay. 6 I'm going to guess on page 6 of the commitment letter, 
7 A. If the receiver for this project has spent 7 Bates 3112, the second paragraph up from the bottom, 
8 hypothetically $500,000 to maintain this golf course, 8 "The points outlined above represent the major terms of 
9 there's no revenue coming in on the other side, so it's 9 the transaction but are not intended to be all 
10 a liability. At some point, maybe it will come back to 10 inclusive. Documentation supporting this loan will 
11 where it was. I don't know that anybody would speculate 11 contain all items customary to a transaction of this 
12 today that the lUxury real estate market is going to be 12 nature, Including standard representations, warranties 
13 what it was in perhaps 2006, 2007 anywhere in the 13 and authorities. This commitment supersedes all 
14 short-term. I'm not sure it will ever come back in my 14 previous loan commitments issued by bank to borrower." 
15 lifetime. I hope to beat the actuaries on that one. 15 So this didn't cover 100 percent of the terms. 
16 Q. Okay. Let's turn to the next page. NOw, why 16 This paragraph right here says you can expect more. 
17 was this letter, Exhibit 8, sent to you? 1 7 Q. Certainly. But it is the agreement between 
18 A. I believe, Mr. Wetzel, this is the first few 18 Black Rock North and American Bank as far as the major 
19 pages. 19 terms of the transaction, correct? 
20 Q. Of the whole ••• 20 A. Yes. 
21 A. Of the entire appraisal. 21 Q. Okay. Let's take a look at the first 
22 Q. And why would it have been sent to you? 22 paragraph. It says, "Thank you very much for giving 
2 3 A. I can only speculate one of two reasons. I 23 American Bank the opportunity to work with you on the 
24 wrote the letter, engagement letter to the appraiser and 2 4 initial financing of the new golf course and equestrian 
25 said send it to me, or someone else wrote the engagement 25 community known as Black Rock North. n Why does it refer 
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1 letter and said send it to me. 1 
2 Q. Okay. 2 
3 A. The appraiser was responsive to the 3 
4 instruction in the engagement letter, which is why I 4 
5 received it. 5 
6 (Exhibit 9 marked for identification.) 6 
7 MR. WffiEL: Q. Let's have you turn to 7 
8 Exhibit No.9. Now, is Exhibit No.9 the final 8 
9 commitment letter to Black Rock North? 9 
10 A. It appears to be. 10 
11 Q. What does that mean to American Bank? What is 11 
12 the final commitment letter? 12 
13 A. Usually there's a development of a commitment 13 
14 letter. The bank generally sends out kind of a draft 14 
15 and says, Here are the terms we're thinking about. 15 
16 Q. To the debtor? 16 
17 A. Or talks about it, the terms. And the 17 
18 prospective debtor says, We can live with this but we 18 
19 don't like that. And once all the items are out on the 19 
20 table, the differences of opinion, then you try to 20 
21 resolve those differences and perhaps the bank gives on 21 
22 its position on some things and perhaps the prospective 22 
23 borrower gives on his side. But this letter, in all 23 
2 4 likelihood, would not have been produced if the terms 24 
25 were not acceptable to the borrower. 25 
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to initial financing? 
A. You'd have to ask Mark. 
Q. Okay. Let's go to the "purposes" and it says, 
"To provide funds for," so these are the sole four 
purposes of the revolving loan, correct? 
A. I would rather say these are the four general 
purposes of it because the first one, general operating 
expenses including interest on the loan, is pretty wide. 
I think we talked about this the last time we met. 
Q. In one of the earlier drafts, I think. 
A. Well--
Q. Or something. 
A. We spoke about how some of this money could be 
used, for instance, to pay -- I'm just going to throw 
out a name. I don't know if it's applicable or not --
Chad Roundtree, who was an employee of Marshall. It 
could go to his salary. It could go theoretically to 
buy a truck if the entity needed a truck. So there are 
lots of expenses that are covered here. So everything 
should fall -- all distributions under this loan should 
fall into one of these four categories. I would agree 
to that. 
Q. Okay. The next sentence after that says, "The 
initial loan advance is estimated to be $7.65 million, 
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1 loaning us more money, things of that nature. 
2 In this case, bad cyclical timing, the 
3 communication started drying up, the sales didn't 
4 materialize, and the whole thing just fell apart. 
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5 Q. You hadn't heard anything about a slow down in 
6 the market in Coeur d'Alene and in Idaho in 2006? 
7 A. No, we had not. As a matter of fact, the 
8 independent verification of the success or failure of 
9 the Coeur d'Alene market was a function or 
10 responsibility of the appraiser. He did his own 
11 absorption and he -- and perhaps that's the reason his 
12 appraisal came in at $20 million as is; whereas 
13 Marshall, at some time previous to that, had a 
14 $50 million as-is appraisal. So nobody had more 
15 information on viability of the market than Cushman & 
16 Wakefield, in my opinion, particularly the resort 
17 market. There were plenty of people who were loaning 
18 Marshall money. I mean, it wasn't like we were the only 
19 one. If we were the only one, again, we wouldn't be 
20 sitting here and he wouldn't be in Texas. So, no, we 
21 didn't see it at all. 
22 Q. You mentioned in the last depOSition that we 
23 had that you thought that Dean Paauw was a man of great 
24 integrity. 
25 A. I do. 
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1 Q. I'm sure that you have heard about the lawsuit 
2 that a number of resort owners have now brought against 
3 Cushman & Wakefield and Credit Suisse? 
4 A. Yes. 
5 Q. What do you think about what they're saying 
6 about Dean Paauw and the Cushman & Wakefield? 
7 A. The instructions to an appraiser are critical. 
8 And our instructions to Dean Paauw were produce a 
9 FIRREA-compliant appraisal. F-I-R-R-E-A, all caps. And 
10 that's what he produced. 
11 The Instructions from Credit Suisse to Cushman 
12 & Wakefield were not. They said produce an appraisal 
13 under this set of circumstances. And I believe, 
14 although I have not seen the Cushman & Wakefield 
15 appraisal for the Yellowstone Club or Tamarack or any of 
16 those other projects, 1 suspect there's a very large 
17 disclaimer in there that this appraisal is not federally 
18 compliant. It's being made under the assumptions that 
19 you want me to make. 
20 Dean Paauw, in my opinion, would not color his 
21 appraisal for anyone. There are many times that 1 
22 wished that I had seen a big number out of Dean Paauw, 
23 and we're required to review appraisals for 
24 appropriateness and stuff once we get them In, and he 
25 and I had have discussions over the years about, "1 
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believe that you're In error there." Sometimes he says, 
"You're right. Spreadsheet got screwed up." Sometimes 
he says, "1 disagree," and he doesn't bend. So 1 don't 
think there's a character issue about Dean Paauw. And I 
don't think there's a quality issue about the appraisals 
from what I read. And as you may know, we had our share 
of interaction with the Blixseth family and the 
Yellowstone Club. I don't think that's a Cushman & 
Wakefield problem at all. I think it's a bunch of 
lawyers trying to find somebody to sue. 
Q. When you -- strike that. 
Let's go back to this. Income. And we're 
looking at AB3251. Do you have any reason to believe 
that this information is in error? 
A. No. 
Q. And it seems to indicate on the next page 
AB3252 that there was income available for debt 
coverage. I presume that was the bank's debt coverage? 
A. That's all debt coverage, I believe. 
Q. All debt coverage, not just American Bank's? 
A. Correct. 
Q. Could I have you take a look at AB3254. 
A. Okay. 
Q. Pierce Village, what is that? Do you see 
under CAG -- let's see, one, two, three, four, fifth 
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paragraph down, it says, "CAG, Bob Samuel," and then it 
says, "Pierce Villages," 3254. 
A. It's referenced on AB3248. Oh, I'm sorry. I 
was looking at CAG. That's my mistake. 
I'm sorry. 
Q. Do you know what Pierce Villages is? 
A. I think I Just answered that. I'm sorry. 
Q. You do not? 
A. I do not. 
Q. Oh, that's what the sorry was. 
A. Yeah. 
Q. I'm sorry. I misunderstood your sorry. 
Okay. Could I have you look at 3257, and 
there we have construction -- 3257. 
A. Yes. I'm looking at this, some of the 
intervening loan covenants, because when I reviewed this 
at the bank, I think that I saw something in here that 
maybe should have been deleted but was not deleted. I 
may be mistaken. 
Okay. I'm sorry. Let's go to your question. 
3257. 
Q. Construction risk. 
A. Okay. 
Q. And now why is that included in the analysis? 






1 A. I'm not certain. I don't want to mislead you. 1 
2 I think Guaranty, but I'm not certain. That could be -- 2 
3 that could come and go without my knowledge as far as 3 
4 ownership is concerned. 4 
5 Q. Right. Did the value of the BRN project 5 
6 increase with the golf course? 6 
7 A. Not according to the appraisals. 7 
8 Q. What about your opinion as a banker? 8 
9 A. My opinion means nothing when it comes to 9 
10 appraising real property compared to Dean Paauw. 10 
11 Q. Does the golf course increase the likelihood 11 
12 that residential lots will be sold? 12 
13 A. I don't know. We made the case earlier in the 13 
14 discussion today about the golf course is certainly a 14 
15 liability right now. 15 
16 Q. Okay. So your answer is, you don't know? 16 
17 A. I can tell you that if I were looking for a 17 
18 lot, I would not be buying it on a golf course. That 18 
19 has no appeal whatsoever to me. 19 
20 Q. In the negotiations with Fidelity National 20 
21 Timber Resources for the purchase of the loan and the 2 1 
22 real estate, so I'm talking about both transactions, did 22 
23 Fidelity National Timber Resources voice interest in the 23 
24 golf course? 24 
25 MS. TELLESSEN: Objection to the over-breadth 25 
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1 of it and varying of the transactions. You can answer 1 
2 if you know. 2 
3 THE WITNESS: I heard you both and I 3 
4 understand your question, but I don't understand your 4 
5 question. Did they express interest in the golf course? 5 
6 MR. WETZEL: Q. Yeah. Was that part of the 6 
7 negotiations? Was that one of the reasons why Fidelity 7 
8 National Timber Resources was interested, is because the 8 
9 golf course? 9 
lOA. I don't remember them ever saying we're really 10 
11 interested in buying a failed development with a golf 11 
12 course. 12 
13 Q. What is the reason they want to buy it? 13 
14 A. I can't tell you that. 14 
15 Q. They didn't tell you anything. Who would they 15 
16 have been negotiating with at the bank, Fidelity 16 
17 National? 17 
18 A. Yeah, I'm with you. I think we covered this, 18 
19 that the initial discussions were between Bruce and Bill 19 
20 Foley, and that subsequent were between Greg Lane and 20 
21 Dave Chisholm, our attorney in Missoula. OccaSionally, 21 
22 business points, Dave's an outstanding lawyer, but he 22 
23 would say this has come up as a business pOint. What do 23 
24 you think? How would you like for me to respond? 24 
25 Q. He would call you? 25 
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A. He would call me or he would call Bryan. 
Since Bryan took over or inherited Mark Hendrickson's 
portfolio and the BRN credit was in that, most of the 
discussion would have been with Bryan, but I have kind 
of a rule when I'm dealing with lawyers, some of whom 
follow it better than. others, that if you're involved in 
something that we're paying the bill on, then you need 
to copy me on it whether it's my credit or somebody 
else's credit so that I know what's going on. 
Q. Okay. Would American Bank's loss on this loan 
been larger if the golf course had not been constructed? 
MS. TELLESSEN: Objection. Calls for 
speculation. 
THE WITNESS: I have no idea. 
MR. WETZEL: Q. What is your understanding as 
to why American Bank is still involved in this matter at 
this point? 
A. I know we've covered that before. 
Q. I think so. I think you're correct. Did 
American Bank receive any benefit from ACI's materials 
and services provided to BRN project? 
MS. TELLESSEN: Objection. Calls for a legal 
conclusion. To the extent you know, you may answer. 
THE WITNESS: Not according to the appraised 
value. 
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MR. WETZEL: Q. Okay. Let's go back. You 
understand what benefit means in a lay tenm? 
A. I hope I do. 
Q. Yes. And you are a banker of a number of 
years and you do make determinations on benefit and 
valuations on a day-to-day basis, correct? 
A. I do. 
Q. Okay. Now, based upon all of those things, 
did American Bank receive any benefit from ACI's 
materials and services provided to the BRN project? 
A. Not according to the appraisal. 
Q. Okay. What's your personal opinion? 
A. I'm going to defer to the appraisal just like 
I deferred to the appraisal when we went into this 
credit. 
Q. Would American Bank have been able to sell its 
interest in the BRN project if no infrastructure had 
been completed? 
MS. TELLESSEN: Objection. Calls for 
speculation. 
THE WITNESS: I have no idea. 
MR. WETZEL: Q. Did it increase the value to 
the property to have infrastructure? 
A. Not according to the appraisal. 
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1 interest in BRN if the golf course didn't exist? 
2 MS. TELLESSEN: Objection. Calls for 
3 speculation. 
4 THE WITNESS: I have no idea. 
5 MR. WElLEL: Q. Would American Bank have been 
6 able to sell its interest in BRN if the project had no 
7 sewage disposal? 
8 MS. TELLESSEN: Objection. Calls for 
9 speculation. 
10 THE WITNESS: I have no idea. 
11 MR. WElLEL: Q. Is the BRN project more 
12 valuable with or without it? 
13 MS. TELLESSEN: Objection. Same. 
14 THE WITNESS: Not according to the appraised 
15 values. 
16 MR. WElLEL: Q. And do you have a personal 
17 view on that? 
18 A. I thought I was here representing the bank. 
19 Q. Okay. As a representative of the bank, the 
20 bank--
21 A. Speaking on behalf of American Bank? 
22 Q. Right. 
23 A. Okay. Rephrase it or please repeat it. 
24 Q. Is the BRN project more valuable with or 
25 without infrastructure? 
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1 A. Not according to the appraised value. 
2 Q. Is the BRN project more valuable with or 
3 without ACI's materials and services provided to the BRN 
4 project? 
5 MS. TELLES5EN: Objection to the extent it 
6 calls for speculation. 
7 THE WITNESS: Not according to the appraised 
8 values. 
9 MR. WETZEL: Q. Is the BRN project more 
10 valuable with or without potable water? 
11 MS. TELLESSEN: Objection to the extent it 
12 calls for speculation. 
13 THE WITNESS: It didn't increase the appraised 
14 value. 
15 MR. WETZEL: Q. Is the BRN project more 
16 valuable with or without sewage disposal system? 
17 A. It did not increase the appraised value. 
18 Q. Is the BRN project more valuable with or 
19 without the golf course? 
20 A. It did not Increase the appraised value. 
21 Q. Would the bare ground be worth more than the 
22 land is improved by ACI? 
23 MS. TELLESSEN: Objection. calls for 
24 speculation. 
25 THE WITNESS: I don't know. 
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1 MR. WETZEL: Q. Did American Bank benefit by 
2 getting the BRN loan off of its books? 
3 A. I know we did talk about that one, as well. 
4 We benefited from the standpoint of reducing 
5 non performing assets. We were certainly hurt by the 
6 fact that we lost $1,150,000 worth of principal and 
7 probably another 350, $400,000 worth the cost of 
8 interest. 
9 Q. Have you looked at the work completed by ACI? 
lOA. Have I physically been on -- no, I have not. 
11 Q. When was the last time you were physically at 
12 the site? 
13 A. It seems to me that I've been there twice, 
14 once before the loan was made -- and I know we talked 
15 about that the last time we were together -- and I 
16 believe I've been there once subsequent to that. But If 
17 you were to ask me when, I really couldn't tell you. It 
18 certainly hasn't been in the last 18 months. I haven't 
19 been there, for instance, since Fidelity has been 
20 involved in this. So If I was there a second time, it 
21 would have been after January of 2007 and before 2009, 
22 but I don't really recall being there. 
23 Q. Does American Bank know of any deficiencies in 
24 the work that was completed by ACI? 
25 A. We're not engineers. We don't know If it was 
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1 done well or it was done poorly. 
2 Q. Does American Bank know of any deficiencies in 
3 the materials provided by ACI? 
4 A. We're not material-men. I don't know If it 
5 was good or not so good. 
6 Q. Would the bank's loss on the BRN loan have 
7 been larger if the contractor had not built the 
8 infrastructure and the golf course? 
9 MS. TELLESSEN: Objection. Calls for 
10 speculation. 
11 THE WITNESS: I can't answer that. You -- the 
12 real estate market Is cyclical. I have no idea. You 
13 can always sell something for some price, so ... 
14 MR. WETZEL: Q. Correct. 
15 A. I don't know. 
16 Q. Is the golf course worth more now than when 
17 you visited it before the loan was made? 
18 MS. TELLESSEN: Objection. Calls for 
19 speculation. 
20 THE WITNESS: I know that it is being fed now 
21 with money and It wasn't before the loan was made. 
22 Requires attention, like we talked earlier, food and 
23 fluids to keep It gOing, so today the golf course is a 
24 large liability, in my opinion. 





1 A. I said I can't answer that. I don't know. I 
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2 just know that today it's consuming resources when 
3 beforehand it wasn't. 
4 Q. Is the golf course worth more having 18 holes 
5 than having one hole? 
6 MS. TELLESSEN: I'm going to object. 
7 Speculation. 
8 THE WITNESS: Depends on how many tees there 
9 are. If you have 18 tees in one hole, that could be an 
10 interesting course. 
11 MR. WITZEL: Q. But I presume that your 
12 answer is the same, that the bank can't make a 
13 determination as to value and you're relying --
14 A. I would assume that a golf course is worth 
15 more as a conventional golf course than as a putt-putt 
16 or as an executive golf course or a one-green 
17 18-tee-hole golf course. 
18 Q. Okay. I don't have any further questions, but 
19 I think I've got to continue this to have the other 
20 questions answered by Bryan Klein because this witness 
21 COUldn't answer some of those questions. 
22 (Whereupon, the deposition of LEON ROYER was 
23 concluded at 2:46 p.m.) 
24 (Signature is reserved.) 
25 
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Tuesday, June 07, 2011 6:49 PM 
'Steve Wetzel' 
'Clay Gill' 
RE: September 20 MSJ 
Please mark your calendar for September 14. And, send me Mr. Radobenko's available dates for deposition 
between June 28 and July 15. 
Thank you, 
Elizabeth A. Tellessen 
Winston & Cashatt, Lawyers 
601 W. Riverside Ave., Ste. 1900 




From: Steve Wetzel [mailto:swetzel@jvwlaw.netl 
Sent: Tuesday, June 07, 201112:01 PM 
To: Elizabeth Tellessen 
Subject: September 20 MSJ 
If you wouldn't mind changing the reserved hearing date as I am in Mediation on the September 20th. A little 
earlier might be better because I have a trip to Kenya planned the end of September through October. 
Steven C. Wetzel 
James, Vernon & Weeks, P.A. 
1626 Lincoln Way 
Coeur d'Alene, ID 83814 
Telephone: (208) 667-3400 
Facsimile: (208) 664-6741 
E-Mail: swetzel@jvwlaw.net 
CONFIDENTIALITY NOTICE: This e-mail and attachments accompanying it contain information belonging to 
the sender, which is legally privileged. The information is intended only for the use of the individual or entity 
stated in this e-mail. If you are not the intended recipient, you are hereby notified that any disclosure, copying 
distribution or the taking of any action in reliance on the contents of this e-mail or attachments is strictly 
prohibited. If you have received this e-mail in error, please immediately notify us bye-mail or telephone 




11/08/2011 08:55 2 
JAMES .. VERNON & WEEKS, P.A. 
CLAYTON G. ANDBRSEN 
KI~NNF.mf. L. Hum 
TARA JALALI 
LEANI)BR.L. JAMES* 
CYNTHIA K.C. MEYER 
STEPHEN J. NEMEC*1' 
November 7t 2011 
ATTORNBYS AT LAW 
ALL ATTORNEYS L1CttN$IlO JNIOAHO 
,. A T1·Oll.Nr;yS LXCl!NBED IN IDAHO & WASHrNGTON 
tREGlSTBRED PATENT ATIOnNBY 
+OFCOUNSSL 
DOlJGI,AS A. PIER.CE'" 
CRAIo K. VERNON* 
SUSANP. WBlU<S 
STEVEN C. WETZEL. 
DANA L. RAYBORN WBTZEL. 
Elizabeth A. Tellessen 
Winston & Chashatt 
VIA FACSIMILE: 509-838-14]6 
Bank of America Financial Center 
601 W Riverside, Suite 1.900 
Spokane, WA 99201-0695 
RE: American Bank v BRN, et al. 
Case No. CV-09-2619 
Dear Liz: 
Attached is a copy of a motion for a separate trial for the restitution claim. Obviously, this only 
applies if American Bank does not prevail on the motion for sutnm.ary judgment. The restitution 
claim a.ppears to be a needless expense for Am.erican Bank as much as for ACI. To go through 
all of the depositions and. appraisal information., let alone experts, is a real waste if there is any 
chance ACI will prevail on the lien bond. 
The other reason 1 am making this motion is, as I understand it American Bank is paying for the 
defense on the restitution. Obviously, we have no desire to increase any costs to your client. 
Th.e title company is the cause of this problem and the title insurer is responsible for the lien 
amount, then it appears to me that it is best for your client to allow that matter to be tried. If ACI 
wins~ there will be no need for any other litigation. If not, our matter can be prepared an.d tried. 
I know you will not withdraw your motion for summary judgment, but I would request that you 
give tbe separate trial an objective revjew with your clients, as it seems best for aU:. ACI has 
cooperated in getting the project to foreclosure. ACI will also assist in any way possible to get 
the appeal to the Idaho Supreme Court as fast as possible. A delay on the r.estitution seems 
unimportant and possibly good financially for all involved. 
EXHIBIT 
I liS'S' 
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Steven e. Wetzel 
Spokane Office 
Bank of America Financial Cemer 
601 W. Riverside, Suite 1900 
Spokane, Washington 99201-0695 
Phone: (509) 838-6131 
Fax: (509) 838-1416 
website: www.winsroncashatt.com 
November 9, 2011 
VIA ELECTRONIC MAIL 
Steven C. Wetzel 
James, Vernon & Weeks, P.A. 
1626 Lincoln Way 
Coeur d'Alene, ID 83814 
Re: American Bank v. BRN/Chesrown et al. 
Dear Steve: 
L A ~ Y E R S 
A Professional Service Corporation 
WimtoneCashatt has offices in Spokane, Washington 
and Coeur d'Alene, Idaho 
I have reviewed your letter and motion regarding ACI's request for separate trials on its claims 
against American Bank and its lien foreclosure claim. Unfortunately, your arguments ring empty 
considering the circumstances. Even if American Bank was inclined to agree to separate trials on 
this issue, it would not agree to do so without the benefit of knowing the court's ruling on 
summary judgment. But, you have set ACI's motion for the same day as the summary judgment 
hearings, and thus American Bank must incur the expense to respond and oppose your motion. 
If you are sincere in your statements that you and your client have "no desire to increase any 
costs to [American Bank]" then you should immediately strike the motion for separate trials. 
And, only if it is appropriate after summary judgment present it for the court's consideration. 
Verx truly yours ~ 
pn~~~ n:~~DPJJ ltte~ 
~~~~ TELLESSEN 
EAT:eat 
cc; Fidelity National Timber Resources, Inc. 
American Bank Montana 
Clayton Gill, Moffatt, Thomas, Barrett et al. 
269212 
C. Matthew Andersen 10 
Beverly L. Anderson 
Kevin H. Breck M1 
Patrick J. Cronin 10 
Kevin J. Curtis CA 
Greg M. Devlin 10 
David P. Gardner AIr 
Donald]. Gary, Jr. CI 10 
Erika B. Grubbs 10 
Jeffrey A. Herbster 10 
Michael T. Howard 10 
Carl E. Hueber 10 
Nancy L. Isserlis 10 
Collette C. Leland 
Casey 1. Lund 
Brian T. McGinn 10 
Kammi Mencke Smith 10 
Sean F. O'Quinn 
Lynden O. Rasmussen 
James E. Reed 
Richard W. Relyea 
Elizabeth A. Tellessen 10 
Lawrence H. Vance, Jr. 10 
Meriwether D. Williams lOW)' 
Ryan D. Yahne 1001 
O/Counsel 
Courtney Il Beaudoin ID 
Robert P. Beschel 
Richard 1. Cease 
All lawyers admitted in IDI. Lawyers admitted in: Q!, ID, Ml, MT and WY as indicated. 
Stephen 1. Farnell 
Tim M. Higgins 
Fred C. Pflanz 
Lucinda S. Whaley 
Retired 
James P. Connelly 
Leo J. Driscoll 
,Leo N. Cashatt 1910-1977 
Joseph J. Rekofke 1921"997 
Patrick H. Winston 1901-1996 








Friday, September 09, 2011 8:57 AM 
Steve Wetzel (swetzel@jvwlaw.net) 
Clay Gill (CCG@moffatt.com) 
Paauw deposition 
Dean does not have any available dates in what remains of September, and anticipates he will be gone 
November 4-11. He is currently available the week of November 14. However, considering the time frames we 
are working within to get to trial on February 13, 2012, I wonder if it would make sense for you to get another 
JV&W attorney up to speed for purposes of Dean's deposition in the month of October, which at this time you 
could have your choice of dates. 
Thank you, 
Elizabeth A. Tellessen 
Winston & Cashatt, Lawyers 
601 W. Riverside Ave., Ste. 1900 
Spokane, WA 99201 
phone: 509-838-6131 
fax: 509-838-1416 
The preceding message and any attachments contain confidential information protected by the attorney-client 
privilege or other privilege. This communication is intended to be private and may not be recorded or copied 
without the consent of the author. If you believe this message has been sent to you in error, reply to the sender 




Bank of America Financial Center 
601 W. Riverside. Suite 1900 
Spokane. Washington 99201-0695 
Phone: (509) 838-6131 
Fax: (509) 838-1416 
website: www.winstoncashatt.com 
November 9, 2011 
VIA ELECTRONIC MAIL 
Steven C. Wetzel 
James, Vernon & Weeks, P.A. 
1626 Lincoln Way 
Coeur d'Alene, ID 83814 
Re: American Bank v. BRN/Chesrown et al. 
Dear Steve: 
LAWYERS 
A Professional Service Corporation 
Winston'# Cashatt has offices in Spokane. Washington 
and Coeur d'Alene. Idaho 
I spoke today with Dean Paauw. He has informed me that he is no longer available for a 
deposition the week of November 14, 2011. However, at this time he could be available any 
business day between November 21 through December 1, excluding Thanksgiving. Also, he will 
be out of the country the end of January and the first week of February. 
Please advise me at your earliest convenience what day you would like to schedule. 
EAT:eat 
cc: Fidelity National Timber Resources, Inc. 
American Bank Montana 
Clayton Gill. Moffatt, Thomas, Barrett et al. 
269232 
C. Matthew Andersen 10 
Beverly 1. Anderson 
Kevin H. Breck NI 
Patrick J. Cronin ID 
Kevin J. Curtis CO< 
Greg M. Devlin ID 
David P. Gardner MT 
Donald J. Gary. Jr. C< I. 
Erika B. Grubbs ID 
Jeffrey A. Herbster ID 
Michael T. Howard JO 
Carl E. Hueber I. 
Nancy L. Isserlis I. 
Collette C. Leland 
Casey 1. Lund 
Brian T. McGinn I. 
Kammi Mencke Smith 10 
Sean F. a'Quinn 
Lynden a. Rasmussen 
James E. Reed 
Richard W. Relyea 
Elizabeth A. Tellessen ID 
Lawrence H. Vance. Jr. ID 
Meriwether D. Williams IDWl' 
Ryan D. Yahne IDC< 
O/Counsel 
Courtney R. Beaudoin I. 
Robert P. Besehel 
Richard 1. Cease 
AJllawyers admitted in WA. Lawyers admitted in: Q!. ID. MI, MT and WY as indicated 
Stephen L. Farnell 
TIm M. Higgins 
Fred C. Pflanz 
Lucinda S. Whaley 
Retired 
James P. Connelly 
Leo J. Driscoll 
Leo N. Cashatt /9/0·1977 
Joseph J. Rekolke /92/·1997 
Patrick H. Winston 1904-1996 
Steven C. Wetzel, ISB #2988 
Kenneth Huitt, ISB# 8257 
JAMES, VERNON & WEEKS, PA 
1626 Lincoln Way 
Coeur d'Alene, Idaho 83814 
Telephone: (208) 667-0683 
Facsimile: (208) 664-1684 
swetzel@jvwlaw.net 
khuitt@jvwlaw.net 
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CLEH1\ 1llSTRICT COURT 
11 1 rj}1.'*fw' _.  .-IJA j 441"( IJ ~ u..----
DEPIl1 y 
I 
Attorneys for Defendant ACI NORTHWEST, INC. 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 




BRN DEVELOPMENT, INC., an Idaho 
corporation, BRN INVESTMENTS, LLC, 
an Idaho limited liability company, LAKE 
VIEW AG, a Liechtenstein company, 
BRN-LAKE VIEW JOINT VENTURE, an 
Idaho general partnership, ROBERT 
LEVIN, Trustee for the ROLAND M. 
CASATI FAMILY TRUST, dated June 5, 
2008, RYKER YOUNG, Trustee for the 
RYKER YOUNG REVOCABLE TRUST, 
MARSHALL CHESROWN, a single man, 
-THORCO, INC., an Idaho corporation, 
CONSOLIDATED SUPPLY COMPANY, 
an Oregon corporation, THE TURF 
CORPORATION, an Idaho corporation, 
WADSWORTH GOLF CONSTRUCTION 
COMPANY OF THE SOUTHWEST, a 
Delaware corporation, POLIN & YOUNG 
Case No. CV-09-2619 
AFFIDAVIT OF ED MORSE IN 
SUPPORT OF ACI NORTHWEST, 
INC.'S MOTION FOR PARTIAL 
SUMMARY JUDGMENT 
AFFIDAVIT OF ED MORSE IN SUPPORT OF ACI NORTHWEST, INC.'S MOTION FOR 
PARTIAL SUMMARY JUDGMENT - I 
CONSTRUCTION, INC., an Idaho 
corporation, TAYLOR ENGINEERING, 
INC., a Washington corporation, 
PRECISION IRRIGATION, INC., an 
Arizona corporation and, 
Defendant. 
And 




ACI NORTHWEST, INC., an Idaho 
corporation; STRATA, INC., an Idaho 
corporation; and SUNDANCE 
INVESTMENTS, LLP, an Idaho limited 
liability limited partnership, 
Third-Party Defendants. 
And 




AMERICAN BANK, a Montana banking 
corporation, BRN DEVELOPMENT, INC., 
an Idaho corporation, BRN 
INVESTMENTS, LLC, an Idaho limited 
liability company, LAKE VIEW AG, a 
Liechtenstein company, BRN-LAKE 
VIEW JOINT VENTURE, an Idaho 
general partnership, ROBERT LEVIN, 
Trustee for the ROLAND M. CASATI 
FAMILY TRUST, dated June 5, 2008, 
RYKER YOUNG, Trustee for the RYKER 
YOUNG REVOCABLE TRUST, 
AFFIDAVIT OF ED MORSE IN SUPPORT OF ACI NORTHWEST, INC. 'S MOTION FOR 
PARTIAL SUMMARY JUDGMENT - 2 
MARSHALL CHESROWN, a single man, 
THORCO, INC., an Idaho corporation, 
CONSOLIDATED SUPPLY COMPANY, 
an Oregon corporation, THE TURF 
CORPORATION, an Idaho corporation, 
WADSWORTH GOLF CONSTRUCTION 
COMPANY OF THE SOUTHWEST, a 
Delaware corporation, POLIN & YOUNG 
CONSTRUCTION, INC., an Idaho 
corporation, TAYLOR ENGINEERING, 
INC., a Washington corporation, 
PRECISION IRRIGATION, INC., an 
Arizona corporation and, 
Crossc1aim Defendants. 
STATE OF IDAHO ) 
) ss. 
County of Kootenai ) 
I, Ed Morse, after first being duly sworn, depose and say: 
1. I am an Idaho State certified real estate appraiser and owner of Morse & Co. Real 
Estate in Coeur d'Alene, Idaho. I hold the MAl and CRE designations. 
2. I have already been identified as an expert witness in ACI's expert witness 
disclosure. Attached is my resume and a list of cases in which I have testified as an appraiser. 
3. I make this affidavit voluntarily, based upon personal knowledge and am 
competent to testify as to all matters contained herein. 
4. I was asked to review appraisal records of the Black Rock North project for the 
purpose of determining whether ACI's work contributed to the property value. My experience as 
an appraiser familiar with appraising development property qualifies me to make that 
determination. 
5. I personally reviewed the most recent appraisal of Black Rock North prepared by 
Dean Paauw, MAl, for American Bank of Montana dated October 19, 2010. I also met with ACI 
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and have obtained descriptions of work performed by ACI on the subject property. 
6. I have the knowledge, experience and education in the field of appraisal and 
highest and best use analysis to analyze improvement contribution. The golf course and future 
recreational development is the highest and best use of the property. The work that ACI 
performed on the Black Rock North project contributed to the golf course and development 
potential. 
7. Based on my analysis of the construction and construction management work 
performed by ACI, and after considering the use and highest and best use ofthe subject property, 
I have concluded the work and improvements do contribute to property value. The value 
contribution is not limited to any single parcel, but the Black Rock North project generally. ACI 
performed grading and road work, water system work, cart paths, and various billings described 
in more detail in my appraisal review. These improvements benefit the project as an integrated 
whole, because the course and PUD project were an integrated planned development. 
Ed Morse, Affiant 
~ 
Subscribed and sworn to before me this z;:. day of November, 2011. 




te of Idaho 
:\O<~:"~ 
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CERTIFICATE OF MAILING AND/OR DELIVERY 
I hereby certify that on the a3 day of November, 2011, I served the foregoing 
document upon: 
u.s. Mail, Postage Prepaid 
Hand Delivered 
Overnight Mail 




u.s. Mail, Postage Prepaid 
Hand Delivered 
Overnight Mail 
Z Facsimile: 208-385-5384 
rap@moffatt.com 








Nancy L. Isserlis 
Elizabeth A. Tellessen 
Winston & Cashatt 
250 Northwest Blvd., Suite 107 A 
Coeur d'Alene, ID 83814 
Attorneys for American Bank 
Randall A. Peterman 
C. Clayton Gill 
Moffatt Thomas Barrett Rock & 
Fields, Chtd. 
101 South Capitol Blvd., 10th Floor 
P.O. Box 829 
Boise,ID 83701-0829 
Attorneys for American Bank 
Charles B. Lempesis 
Attorney at Law 
201 West Seventh Avenue 
Post Falls, ID 83854 
Attorneys for Thorco, Inc. 
Edward J. Anson 
Witherspoon Kelley Davenport & 
Toole 
608 Northwest Blvd., Suite 300 
Coeur d' Alene, ID 83814-2146 
Attorneys for The Turf Corporation, 
Wadsworth Golf Construction 
Company and Precision Irrigation, 
Inc. 
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u.s. Mail, Postage Prepaid Richard D. Campbell 
Hand Delivered Campbell Bissell & Kirby, PLLC 
Overnight Mail 416 Symons, Building 7 
C><. Facsimile: 509-455-7111 South Howard Street 
Rmadrigal@camRbell-bissell.com Spokane, WA 99201-3816 
rcamRbell@cbklawters.com 
Attorneys for Polin & Young 
Construction 
U.S. Mail, Postage Prepaid M. Gregory Embrey 
Hand Delivered Witherspoon Kelley Davenport & 
Overnight Mail Toole 
I?'--.. Facsimile: 667-8470 422 W Riverside Ave., Suite 1100 
Spokane, W A 99201 
Attorneys for Taylor Engineering, Inc. 
U.S. Mail, Postage Prepaid John R. Layman 
Hand Delivered Layman Layman & Robinson, PLLP 
Overnight Mail 601 S Division St. 
~ Facsimile: 509-624-2902 Spokane, WA 99202 
wahonen@larnanlawfirm.com 
jrlayman@laymanlawfirrn.com Attorneys for BRN Development, Inc., 
BRN Investments, LLC, Lake View A G, 
BRN-Lake View Joint Venture, The 
Roland M Casati Family Trust, Dated 
June 5,2008 
U.S. Mail, Postage Prepaid Douglas S. Marfice 
Hand Delivered Ramsden & Lyons, LLP 
Overnight Mail 700 Northwest Blvd. 
~ Facsimile: 208-664-5884 P.O. Box l336 
firm@ramsdenlyons.com Coeur d'Alene, ID 83816-l336 
Attorneys for Ryker Young Revocable 
Trust 
H:IWETZELldiskIIFILESIAIACI Northwest, Iocl3 BRNlPleadiogslACI's PleadiogslMSJIAffidavit of Doug FosteLdocx 
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EDUCATION: 
Yakima Valley College· 1968·1970 
QUAlI FICATIONS 
ED MORSE, eRE, MAl 
Bachelor of Science Degree· University of Idaho - 1972 
Masters Degree in Business Admin - University of Idaho - 1973 
Juris Doctorate of Law, Cum Laude - Gonzaga University, College of Law - June 1977 
REAL ESTATE APPRAISAL EDUCATION: 
University of Idaho 
Essentials of Real Estate (#461) 1971 
Real Property Appraisal (#462) - 1972 
American Institute of Real Estate Appraisers/ Appraisal InstItute 
Principles of Income Property Appraising #201) -1974;Basics Principles, Methods & Techniques of 
Real Estate Appraisal (#lA) - 1974; Urban Properties (#11) - 1976; Eminent Domain & 
Condemnation Valuation Principles (#IV) - 1978; Investment Analysis (#006) - 1981; Standards of 
Professional Practice (#2-3) - 1981; Report writing and Valuation Analysis (#2-2) - 1989; 
Capitalization Theory & Techniques Part A & B (#lBA, #lBB) - Challenged 1989; Case Studies in 
Real Estate Valuation (#2-1) - Challenged 1990; Separating Real & Personal Prop from Intangible 
Bus Assets (#SE800) - 2002; SSP - A&B Standards of Professional Practice & USPAP - 2002 (15 hr) 
2005 (7 hr); Business Practices and Ethics (#11420N) - 2003; (#11420N) - 2007; USPAP Update 
course (7hr) 2007; USPAP Update course (7hr) 2008; Online Analyzing Distressed Real Estate -
2009; Online Subdivision Valuation - 2011; Site Use and Valuation Analysis - 2011 
Miscellaneous Courses 
American Right of Way Assn (#401) 
Evaluation of Conservation Easements (Appraisal Institute and ASFMRA) - 2008 
SEMINARS: 
Residential Instruction Seminar 
SREA 
Introduction to Capitalization Seminar, Condemnation & Partial Takings, Underwriting & 
Regulations 41-B to 41-C 
Appraisal Institute 
Feasibility & Highest and Best Use Seminar, Income Capitalization Seminar, Appraising Properties 
with Environmental Hazards, AIREA 1991 Symposium - 1991, Litigation Valuation - 1992, 
Environmental Considerations in Real Property Valuation - 1992, Appraising the Tough Ones -
1993, Understanding Limited Appraisals & Reporting Options (General) - 1994, Real Estate Risk 
Analysis - 1995, Litigation Valuation - 1995, Business Valuation - Part I - 1996, Business Valuation -
Part II - 1996, Zoning, Police Power & Regulatory Takings - 1996, Timberland Valuation - 1997, 30 
Specialized Appraisal Issues - 1998, Appraisal of Detrimental Conditions - 2000, 2000 Real Estate 
Market Forum - 2000, Valuation of Detrimental Conditions in Real Estate - 2000, Appraisal Review 
- 2001, Real Estate Fraud: The Appraiser's Responsibilities & Liabilities - 2002, Appraisal 
Consulting - 2003, Scope of Work - 2003, Mathematically Modeling Real Estate Data Seminar -
2004, Feasibility, Market Value, Investment Timing: Option Value - 2005, The Road Less Traveled: 
Special Purpose Properties - 2005, Site To Do Business - 2006, Attacking and Defending an 
Appraisal in Litigation - 2007, Federal Land Acquisitions Seminar - 2007, Analyzing Tenant Credit 
Risk and Commercial Lease Analysis - 2011 
EXHIBIT 
J ''..1 .. A .. 
Law Seminars 
The Art & Science of Mediation-Institute of Conflict Mgmt & First District Bar Assn - 1996, Eminent 
Domain, Law Seminars International - 1998, Eminent Domain & Land Valuation Litigation, 
American Law Institute - 1999, Partial Interests: Theory and Case Law - 2000, Eminent Domain & 
Inverse Condemnation in Idaho, Law Seminars International - 2001, Eminent Domain & Inverse 
Condemnation, Law Seminars International - 2003 
Miscellaneous Seminars & Symposiums 
Loss Prevention - 1998, Skills of Expert Testimony, IRWA - 2DOO, Recent Development in Federal 
Tax Valuation - 2000, Appraisal Foundation - Valuation Fraud Symposium - 2006 
Real Estate Market Forum 2007, 2009, 2010 
PROFESSIONAL AFFILIATIONS/MEMBERSHIPS 
The Counselors of Real Estate (CRE) 
Appraisal Qualifications Board of the Appraisal Foundation - past member, past Chairman 
Idaho Real Estate Appraiser Board - former Board Member, past Board Chairman 
Member, Inland Northwest Chapter of the Appraisal Institute, MAl Certificate #10898 
Idaho State Certified General Appraiser, Certificate #23 
Washington State Certified General Real Estate Appraiser -#1100698 
Licensed Idaho Real Estate Broker - inactive status 
Member of the Idaho Bar Association - inactive status 
APPRAISAL EXPERIENCE: 
Gridley & Hoagland, Real Estate Appraisers - January 1974 to June 1976; Morse & Morbeck, Real 
Estate Appraisers - July 1976 to August 1979; Acuff & Morse, Real Estate Appraisers and Counselors 
- September 1979 to June 1985; Appraiser - Morse & Company, Real Estate Appraisers and 
Counselors - July 1985 to Present 
Authored - liThe Appraisal of Community Property," The Appraisal Journal, 10/88, pg 477 
TEACHING EXPERIENCE: 
--------------illsfrudor::Formerly a LerHfIealristruct6r f6fUieidanoRearEfafe Commission, Blucation Councll;---- - - -------
for their Real Estate Appraisal Course, at various locations and at North Idaho College. Developed 
and taught a seminar for appraisers on Regulatory Taking Damage Measures for the Inland 
Northwest Chapter of the Appraisal Institute; and regulatory taking and special benefits seminars for 
attorneys with Law Seminars International. 
Speaking engagements on appraisal issues, qualifications, and eminent domain. 
Adjunct University of Idaho College of Law - Appraisal, Valuation & Damages 
TYPICAL ASSIGNMENTS: 
Appraisals to determine the Market Value of unimproved land, existing and proposed residential 
and multi-residential properties; existing and proposed recreational properties and recreational 
land; agricultural property, timber lands, ranches, special purpose properties; eXisting and proposed 
commercial, industrial and mining properties. I have also completed appraisals of existing and 
proposed subdivisions; PUD's; and condominiums. I have appraised special purpose properties 
including golf courses, athletic clubs, bowling alleys, psychiatric hospital, mini-lubes, car washes, C-
stores, water rights, mining and mineral interests including gravel, corridors, railroad rights-of-way, 
linear easements, and businesses. I have also appraised conservation easements, numerous partial 
takings, and remnant parcels, leaseholds, and physical and legal interests. Recreational property 
includes waterfront lands, condominiums, ski condominiums, waterfront PUD's and condos; and 
recreational "in holdings" surrounded by public lands and river front recreation land. 
I have qualified as an expert witness and testified in both district and magistrate courts in Idaho, 
Washington, and U.S. Bankruptcy Court. I have testified about actual market value, and as an expert 
regarding damages on the fee simple estate and partial interests. I have completed appraisals for 
partial interest acquisitions, for easements and similar fractional interests, in a "before" and "after" 
situation, and other fractional interests like leased fee subject to a leasehold interest, and life 
estates. I have testified on damages in condemnation cases and numerous real estate damage 
cases. I have also completed appraisals on contaminated or impaired properties, and have testified 
as an expert regarding the value of contaminated property, and damages to real property, and 
damages to business interests. Litigation and appraisal experience includes, easements, fee 
interests, partial interests and assignments for community property valuation and apportionment of 
community improvements. 
Typical assignments also include appraisals, consulting, counseling to solve real estate problems, 
feasibility analysis and/or highest and best use analysis; and appraisals on real property interests. I 
have served as a court appointed arbitrator involving the partition of a large farm with timberlands, 
and as arbitrator in several cases involving real property and contractual interests. Real estate 
counseling assignments include the determination of damages, regulatory takings, and the denial of 
a" viable economic use. 
TYPICAL CLIENTS: 
Served as an independent fee appraiser for such clients as: 
Ada County Highway Dist Grange Mutual Life Insurance 
Avista Utilities Idaho Forest Industries 
Bank CDA Idaho Independent Bank 
Bank of America Idaho Power 
City of Bonners Ferry Idaho Public Utility Comm 
City of Coeur d'Alene Idaho Transportation Dept 
City of Colvi"e, WA Inland Northwest Bank 
City of Hayden Key Bank 
.... __ ._ .. -- .. __ ... - ·--·~c-Ity·or~a·nap·oinf--- -.. ----------~--- --- ---J\cf6ferfarCoUfH:V---- -.. ------------
Clark Fork/Pend Grellle Cnsvy Kootenai County Library Dist 
Coeur d' Alene Tribe Louisiana-Pacific Corp 
DAW Forest Products Merri" Lynch 
Farmer's Insurance Group Mountain West Bank 
Panhandle State Bank 
Safeco Insurance 
Spokane County Parks Dept 
Sterling Svgs/ Action Mortgage 
Transamerica Mortgage Co 
WA Mutual Savings Bank 
Washington Trust Bank 
Washington Water Power 
-- Wel1sFafg5Banl<-~ 
Union Pacific Rail Road 
US Bank 
Various Law Firms & Attorneys 
EXHIBIT 
Ed Morse 
Depositions or Testimony 
Bankcda vs. Savage - deposition - 2011 
Oenga vs. US (US Court of Claims) - deposition and testimony - 2010 
Seubert-Pottratz Quarry Lease, Latah, Washington - deposition and testimony - 2010 
Bryce Hatch Tax Appeal- testimony - 2009 
Northwest Properties v. Atlas Mining Company - testimony - 2009 
Optekar, Ogle, Hardy Tax Appeal- testimony - 2009 
Siegwmih v. First American Title Company - testimony - 2008 
In re Harpos, Inc. Tax Appeal- testimony - 2008 
Nichols v. Kootenai County - testimony - 2007 
Parkins vs. Idaho TranspOliation Depart. - deposition and testimony - 2007 
Verizon vs. Riverside Development Company - testimony - 2006 
Idaho Transpoliation Depmiment vs. Billiar - deposition and testimony - 2006 
EXHIBIT 
~ .. ~-R .. 
a ". t 
E 5S 
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Steven C. Wetzel, ISB #2988 
Kenneth Huitt, ISB# 8257 
JAMES, VERNON & WEEKS, PA 
1626 Lincoln Way 
Coeur d'Alene, Idaho 83814 
Telephone: (208) 667-0683 
Facsimile: (208) 664-1684 
swetze l@jvwlaw.net 
khuitt@ivwlaw.net 
Attorneys for Defendant ACI NORTHWEST, INC. 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 




BRN DEVELOPMENT, INC., an Idaho 
corporation, BRN INVESTMENTS, LLC, 
an Idaho limited liability company, LAKE 
VIEW AG, a Liechtenstein company, 
BRN-LAKE VIEW JOINT VENTURE, an 
Idaho general partnership, ROBERT 
LEVIN, Trustee for the ROLAND M. 
CASATI FAMILY TRUST, dated June 5, 
2008, RYKER YOUNG, Trustee for the 
RYKER YOUNG REVOCABLE TRUST, 
MARSHALL CHESROWN, a single man, 
-THORCO, INC., an Idaho corporation, 
CONSOLIDATED SUPPLY COMPANY, 
an Oregon corporation, THE TURF 
CORPORATION, an Idaho corporation, 
WADSWORTH GOLF CONSTRUCTION 
COMPANY OF THE SOUTHWEST, a 
Delaware corporation, POLIN & YOUNG 
Case No. CV09-2619 
AFFIDAVIT OF STEVEN C. WETZEL 
11-23-11 IN SUPPORT OF MOTION 
TO STRIKE AFIDA VIT OF KYLE 
CAPPS 
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CONSTRUCTION, INC., an Idaho 
corporation, TAYLOR ENGINEERING, 
INC., a Washington corporation, 
PRECISION IRRIGATION, INC., an 
Arizona corporation and, 
Defendant. 
And 




ACI NORTHWEST, INC., an Idaho 
corporation; STRATA, INC., an Idaho 
corporation; and SUNDANCE 
INVESTMENTS, LLP, an Idaho limited 
liability limited partnership, 
Third-Party Defendants. 
And 




AMERICAN BANK, a Montana banking 
corporation, BRN DEVELOPMENT, INC., 
an Idaho corporation, BRN 
INVESTMENTS, LLC, an Idaho limited 
liability company, LAKE VIEW AG, a 
Liechtenstein company, BRN-LAKE 
VIEW JOINT VENTURE, an Idaho 
general partnership, ROBERT LEVIN, 
Trustee for the ROLAND M. CASATI 
FAMILY TRUST, dated June 5, 2008, 
RYKER YOUNG, Trustee for the RYKER 
YOUNG REVOCABLE TRUST, 
AFFIDAVIT OF STEVEN C. WETZEL 11-23-11 IN SUPPORT OF MOTION TO STRIKE 
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MARSHALL CHESROWN, a single man, 
THORCO, INC., an Idaho corporation, 
CONSOLIDATED SUPPLY COMPANY, 
an Oregon corporation, THE TURF 
CORPORATION, an Idaho corporation, 
WADSWORTH GOLF CONSTRUCTION 
COMPANY OF THE SOUTHWEST, a 
Delaware corporation, POLIN & YOUNG 
CONSTRUCTION, INC., an Idaho 
corporation, TAYLOR ENGINEERING, 
INC., a Washington corporation, 
PRECISION IRRIGATION, INC., an 
Arizona corporation and, 
Crossclaim Defendants. 
STATE OF IDAHO ) 
) ss. 
County of Kootenai ) 
I, Steven C. Wetzel, after first being duly sworn, depose and say: 
1. I am one of the attorneys for Defendant ACI Northwest, Inc. in the above-entitled 
case. I make this affidavit voluntarily, based upon personal knowledge and am competent to 
testify as to all matters contained herein. 
2. In the true and correct copy of the transcript of the deposition of Kyle Capps 
taken on behalf of the defendant/third-party plaintiff Taylor Engineering there appears 
approximately 21 pages, pp. 287-309, of cross-examination of Kyle Capps by Mr. Gill, attorney 
for AMERICAN BANK, and the cross-examination refers to the testimony Mr. Capps gave in 
response to questions Steve Wetzel posed to Mr. Capps during the deposition. 
3. Attached hereto as Exhibit" A" are true and correct copies of pages from the 
above referenced deposition discussing a meeting between me and Kyle Capps and Mr. Layman 
wherein we discussed the exhibits that I presented to Mr. Capps during the above referenced 
deposition. 
AFFIDAVIT OF STEVEN C. WETZEL 11-23-11 IN SUPPORT OF MOTION TO STRIKE 
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4. Attached as Exhibit "B" are true and correct copies of pages from the above 
referenced deposition discussing Mr. Capps' responsibilities to go through ACI's billings based 
upon his involvement in the project and recollection of the construction Vi 
1 
/l fiy 
Subscribed and sworn to before me thisd0 day of November, 2011. 
No ary for the State of Idaho 
Commission Expires: _~/_O~---,=::......:... __ _ 
CERTIFICATE OF MAILING AND/OR DELIVERY 
I hereby certify that on the 23 day of November, 2011, I served the foregoing 
document upon: 












Nancy L. Isserlis 
Elizabeth A. Tellessen 
Winston & Cashatt 
250 Northwest Blvd., Suite 107 A 
Coeur d' Alene, ID 83814 
Attorneys for American Bank 
Randall A. Peterman 
C. Clayton Gill 
Moffatt Thomas Barrett Rock & 
Fields, Chtd. 
101 South Capitol Blvd., 10th Floor 
P.O. Box 829 
Boise,ID 83701-0829 
Attorneys for American Bank 
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U.S. Mail, Postage Prepaid 
Hand Delivered 
Overnight Mail 
~ Facsimile: 208-773-1044 




U.s. Mail, Postage Prepaid 
Hand Delivered 
Overnight Mail 
'>Z.. Facsimile: 509-455-7111 
pmadrigal@campbell-bissell.com 
rcampbell@cbklawyers.com 










Charles B. Lempesis 
Attorney at Law 
201 West Seventh Avenue 
Post Falls, ID 83854 
Attorneys for Thorco, Inc. 
Edward J. Anson 
Witherspoon Kelley Davenport & 
Toole 
608 Northwest Blvd., Suite 300 
Coeur d'Alene, ID 83814-2146 
Attorneys for The Turf Corporation, 
Wadsworth Golf Construction 
Company and Precision Irrigation, 
Inc. 
Richard D. Campbell 
Campbell Bissell & Kirby, PLLC 
416 Symons, Building 7 
South Howard Street 
Spokane, WA 99201-3816 
Attorneys for Polin & Young 
Construction 
M. Gregory Embrey 
Witherspoon Kelley Davenport & 
Toole 
422 W Riverside Ave., Suite 1100 
Spokane, WA99201 
Attorneys for Taylor Engineering, Inc. 
John R. Layman 
Layman Layman & Robinson, PLLP 
601 S Division St. 
Spokane, W A 99202 
Attorneys for ERN Development, Inc., 
ERN Investments, LLC, Lake View AG, 
ERN-Lake View Joint Venture, The 
Roland M Casati Family Trust, Dated 
June 5,2008 
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Douglas S. Marfice 
Ramsden & Lyons, LLP 
700 Northwest Blvd. 
P.o. Box 1336 
Coeur d'Alene, ID 83816-1336 
Attorneys for Ryker Young Revocable 
Trust 
H:IWETZELldiskIIFILES\AIACI Northwest, Incl3 BRNlPleadingslACl's PleadingslMSJlAffidavit of William Radobenko in Support of Motion for Partial Summary ludgmentdoc 
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EXHIBIT II A" 
Page 272 Page 274 
1 required under the contract completed? 
2 A. No. There was a portion of the contract that 
3 was never done. 
4 Q. Never done? 
5 A. Correct. 
6 Q. It was just canceled, in other words? 
7 A. Right. 
8 Q. But the rest of the performance, was it up to 
9 your -- up to the standards of the project? 
. 0 A. Yeah. I don't believe there was anything 
.1 that didn't meet the requirements of the contract. 
.2 Q. Now, I'd like to have you take a look at the 
. 3 cost savings incentive. Have you reviewed that 
.4 recently? 
.5 A. Yes. 
6 Q. And why did you review it? 
7 A. I attended a meeting with yourself and ACI 
8 and John Layman to discuss ACI's claim in regards to 
., ~ 
9 that cost savings incentive. 
o Q . And are you aware of the 'Nork that was 
1 completed by ACI in regards to the cost savings 
2 incentive? 
MR. GILL: Object to the foundation. 
MR. WETZEL: You can answer. 
3 
4 
5 MR. LAYMAN: You can answer if you know. 
Page 273 
1 owed for the services and materials rendered for Black 
2 Rock North? 
3 A. Probably, yes . 
4 Q. Have they pretty much been Ironed out, today, 
5 except for certain issues? 
6 A. I would say, ' yes, except for the amounts that 
7 have been billed and not paid. Amounts that have been 
8 paid were agreed to with ACI prior to payment. 
9 Q. Could I have you take a look at Exhibit 5l. 
10 A. (Complying .) Okay . 
11 Q. Do you recognize that document? 
12 A. I don't know if I've seen this exact 
13 document. But I recognize the items listed on It . 
14 MR. LAYMAN: IsthatACI1? 
15 MR. WETZEL: Yes, ACIl. 51 Exhibit to this 
16 deposition. 
17 BY MR. WETZEL: 
18 Q. Do you see how there are some columns as far 
19 as Invoice Date, Due Date, Job Number, et cetera? 
20 A. Correct. Yes, I see that. 
21 Q. Why don't you take some time and look through 




those invoice dates and the number of invoice and job 
number. 




THE WITNESS: Yes, I'm aware of the work they 1 Q. Do you see where the exhibit seems to 
indicate that there is $453,909.85 due and owing? did for that. 2 
BY MR. WETZEL: 3 A. Correct. 
4 Q. How are you aware? 4 Q. Do you see that? 
5 A. I was on site during performance of the work. 5 A. I see that. 
5 Q. And have you also had an opportunity to 6 Q. Do you have any reason to believe that that's 
7 review the work that was done after the meeting that 7 inaccurate? 
B you had with ACI recently? 8 A. No, I don't have any reason to believe. 
:l A. Yes. 9 Q. Could you testify today that It Is more 
) Q. Okay. Is ACI owed money on the services and 10 probably than not an accurate tabulation of the 
materials supplied by BRN Development? 11 invoices that have been unpaid? 
MR. GILL: Object to the foundation . 12 MR. GILL: Object to foundation. 
THE WITNESS: I believe there are amounts 
that ACI has billed for that have not been paid under 
13 THE WITNESS: I would probably want to review 
14 our accounting records before I could testify that I 
this job. 15 
BY MR. WETZEL: 16 
Q. Why do you believe that to be the case? 17 
A. Well, they filed a lien against the project 18 
for amounts owed . 19 
Q. And does it appear that there are amounts 20 
owed? . 21 
A. It appears, yes, that there are amounts they 22 
billed for for previous work that were never paid. 23 
Q. Has there been ever any disagreement between 24 
Black Rock North and ACI in regards to money that is 25 
agree with those numbers. But I do agree that there 
were amounts of work at the end of that job unpaid and 
that this appears to be a representation of It. 
BY MR. WETZEL: 
Q. And you don't know of any reason, as you sit 
here today, to assume that there is anything which is 
Incorrect in those numbers? 
A. Right. I have no reason to assume that. 
Q. And there's an interest column. And it shows 
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A. No, no . I was involved in the bidding 
process. But I have -- I have no idea of anybody's 
profit or overhead, what they would be paid. 
Q. Do you have a general understanding as to 
what type of profit and overhead a contractor might 
earn on a project like this? 
MR. WETZEL: Objection, foundation . 
THE WITNESS: No. I think it varies on every 
project based on the contractor's structure. 
BY MR. GILL: 
Q. Tell me what your understanding of the cost 
savi ngs incentive was. What -- what - - how was ACI to 
be paid? 
A. My impression of cost savings incentive w.as 
that if ACI made suggestions or recommendations to make 
modifications ?r change procedures to reduce costs on 
the project that they were to share in the amount that 
was saved below a fixed contract price. 
Q. And I thinkJou, said that a portion of the 
scope of work that ACI performed under Exhibit 50 was 
not actually done, correct? They didn't do that --
A. Yes. 
Q. -- portion of work, correct? 
Page 293 
A. Yes. 
Q. And what was that? 
A. Well, it was the four Items that were listed 
on there, which were drilling and shooting of golf 
course and haul roads and swale excavation and hauling 
and placing shot rock in swales. 
Q. Now, did ACI bill under -- did they have 
billing submittals that they submitted on a monthly 
basis --
A. Yes. 
Q. -- to BRN? 
A. Yes. 
Q. And are you the one that reviewed those? 
A. Yes. 
Q. To this date, has ACI ever submitted an 
invoice or a billing to BRN for this cost savings 
amount? 
A. Not that I'm aware of. 
Q. Do you know why? 
A. No. 
Q. Are you aware of any discussions between 
Marshall Chesrown and Bill Radobenko about this cost 
savings incentive proposal? 
A. I believe they discussed it when they came up 











































firsthand knowledge of what was discussed. 
Q . When was the first time you became aware of 
ACI's request for additional amounts under this cost 
savings incentive proposal? 
A. Some point after all work had stopped on the 
project, Jim Haneke mentioned to me that he thought 
they were entitled to part of the bonus -- or the cost 
savings incentive. 
Q. And when was that? 
A. I don't recall. 
Q. When did ACI Northwest complete the work that 
it was required to perform under the contract, the 
portion of which has been marked as Exhibit 50; do you 
recall? 
A . I don't recall exactly what date they quit 
working on this scope of work. But there was some of 
this work that was never done. So I -- I don't think I 
can sit here and say there's a date that it got 
completed because part of it we didn't do. 
Q. If you look at Exhibit 52 -- you didn't 
prepare Exhibit 52, correct? 
A. That is correct. 
Q. Is it your understanding this was prepared by 
somebody at ACI Northwest? 
A. Yes . 
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Q. And you had -- you mentioned a meeting that 
you had with Mr. Wetzel and who else -- and Mr. Layman 
was there? 
A. Yes . 
Q . Who else was present? 
A. Jim Haneke from ACI and Doug Foster from ACI. 
Q . When did this meeting take place? 
A. Last week or the week before. 
Q. SO sometime in early March of 2011? 
A. Correct. 
Q. Before March 2011, had you ever seen numbers 
presented by ACI Northwest for what it claimed it was 
owing under a cost savings incentive proposal? 
A. No . 
Q. And, again, you were the one who these 
billings were submitted to? 
A; Yes. 
Q. How many different projects have you worked 
on with ACI Northwest besides this particular project? 
A. Over half a dozen. Probably eight to ten. 
Q . How would you describe your relationship with 
Bill Radobenko? 
A. I have a good relationship with Bill. 
Q. Would you consider him a friend? 
A . Yes, probabIY' OJoB,/ 
EXHIBIT liB" 
Page 296/ 
1 Q. Okay. Do you socialize with him? 1 
2 A. No. 2 
3 Q. Now, on Exhibit -- I realize you didn't 3 
4 prepare Exhibit 52. But if you'll look at the -- the 4 
5 Sates pages that are 23 and 24, the last two pages, 5 
6 those appear to have invoice dates, correct? 6 
7 A. Yes. 7 
' . 8 Q. And my recollection from the testimony of the 8 
9 ACI representatives is they -- they last invoiced work 9 
10 under the contract, a portion of which has been marked 10 
11 as Exhibit 50, in about March or April of 2008. Is 11 
12 that consistent with what you're seeing on Exhibit 52? 12 
13 A. Yes. It appears the last date shown on here 13 
14 was March 19 of '08. 14 
15 Q. Is that consistent with your recollection as 15 
16 you sit here today that the last invoice you received 16 
17 from ACI Northwest on its work performed under the 17 
18 contract, a portion of which has been marked as 18 
19 Exhibit 50, was in April -- March/April of 2008? 19 
20 A. I would say that's accurate, yes. 20 
21 Q. And we are now in the year 2011. And ACI 21 
22 North -- I'm sorry -- BRN has not received an invoice 22 
23 from ACI for additional amounts owed -- what it claims 23 
24 is owing under this cost savings incentive? 24 











THE WITNESS : Not that I'm aware of. 1 
BY MR. GILL: 2 
Q. If an invoice was submitted for that amount, 3 
who would it be directed to at BRN? 4 
A. At this time, I don't know. I don't know. 5 
no longer work for BRN. 6 
Q. When did you stop working for BRN? 7 
A. I stopped working for -- well, let's see. 8 
was not specifically employed by BRN, but I worked for 9 
Black Rock Development. And I left that position in 10 
May of 2010, I believe. 11 
Q. If you look at Exhibit 52 under the 12 
Schedule A and then it has Mob, which I take is 13 
mobilization, General Conditions. 14 
A. Yes. is 
Q. Now, I believe you've already testified that 16 
ACI would bill on a monthly baSiS, submit an invoice 17 
and a schedule of values. Is that how they typically 18 
did things? 19 
A. Yes. 20 
ACI? 
A. Yes. 
Q. Would someone verify that that percent 
( Clge 
work was done during that particular period of t'l Of 
A. Yes. 
Q. Who is that person? 
A. Me. 
me) 
Q. Now, the original contract amount is 742. 0 
, 00 
correct? ' 
A. I don't recall unless that's on this other 
exhibit. 
MR. LAYMAN: For that particular --
BY MR. GILL: 
Q. Well, yeah. That's what -- I'm just saYing 
that Exhibit 52 --
A. Oh, I'm sorry. I'm sorry. 
Q. Exhibit 52 indicates that that particular 
portion was -- the original contract amount was 
742,000, correct? 
A. Correct, yes. 
Q. And then it says total amount billed is 
$547,560, correct? 
A. Yes. 
Q. Can you explain the difference? 
A. The difference is the amount that was not 
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billed for that item of work. 
Q. What do you mean it wasn't billed? 
A. Well, the amount billed was 547,560. And So 
the difference between that and the original contpct 
amount is what the third column cost savings is 
listing . 
Q. Old you -- tell me what you did when you went 
through and -- when was Exhibit -- let me strike that 
and start over again. 
. --- --------.... 
When was Exhibit 52 first presented to you? 
A. In our meeting with ACI a" week or two ago. 
Q. And When you received Exhibit 52 -- and let's 
just take the Schedule A, the first line item, 
mobilization/general conditions. Did you go through 
each of ACI's billings that you received to see if they 
actually performed ali of those items? 
A. I want to make sure I understand your 
question . You're asking If, once I received this, I 


















Q. And on the schedule of values, would it list 
the original contract amount and then percentage of 
work performed during that particular period? 
21 A. No, I did not. 
22 Q. You didn't make that comparison? 
23 A. No. 
A. Yes. 24 Q. How did you make a decision as to what items 
Q. And is that how payment was typically made to os.. ; (mav, be in question on this particular Exhibit 52? 
e:Jbft. " 
I 








A. I reviewed these and reviewed the 
explanations given for each one and/ based on my 
i~volvement in the project and recollection of the 
c~nstruction work that was done/ that's what I base my 
opinion of the value of those on. 
Q. Okay. So it was based upon your recollection 
in March of 2011 as to what happened and not a review 
of records? 
A. True. 
Q. Let me ask you about the line item (j) where 
it says -- I'm sorry. I'm on the first page of 
Exhibit 52 under the third item. And it says Schedule 
B-4 Storm Water Drainage. And under item (j) it says 
haul shot and place shot rock for swales. 
A. Yes. 
Q. And is your understanding of this Exhibit 52 
that what's listed in the first column in the amount of 
$514/530.90 is what ACI is claiming is owed under this 
particular line item under the original contract? 
A. Yes. 
Q. Now/ the total amount billed is blank/ 
correct? 
A. Correct. 
Q. SO is that indicating that ACI never 
billed -- to your -- is it your understanding that ACI 
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never billed for that line item? 
A. Yes. 
Q. What is hot (sic) shot and place shot rock 
for swales? What was that work? 
A. Haul shot and place shot rock for swales. 
That's hauling rock material and placing it in the 
bottom of swales. And then there would be a top layer 
of soil to finish it for storm water treatment. 
9 Q. Was that work actually done on this 
10 particular job? 
11 A. ' No. Many of the swales were excavated. But 
12 prior to completion they had designed those changes. 
13 Q. SO that -- those items were never included in 
14 the golf course? 
15 A. I'm not following you. What? 
16 Q. 1'm just trying to see if I understand your 
17 testimony. Are you telling me that those items were 
18 never done on this particular job? 
19 A. Correct. 
20 Q. SO if I understand your testimony correctly / 
21 ACI Northwest -- are you saying that BRN believes that 
22 it owes money for ACI on that particular aspect of the 
23 job --
24 A. No. 
A. No/ I'm not saying that. 










A. I'm saying the maximum amount of value they 
could claim they saved the project based on the design 
changes of the swales/ which were in large part a 
recommendation of theirs to use on-site material rather 
than imported material/ the maximum value you could 
attribute to that suggestion would be the 50-percent 
value of what 's there. 
10 Q. Okay. Have you ever seen this cost savings 
11 incentive-type proposal in any of the contracts --
12 construction contracts you 've been working on? 
13 A. I don't recall having this type of provision 
14 before. 
15 Q. Would your testimony on Exhibit 52 when -- on 
16 the first page of Exhibit 52/ No. 3/ Schedule 8-4/ 
17 Storm Water Drainage/ it has the letter (k) and then it 
18 says swale excavation. Is it your understanding that 
19 what's listed under the original contract amount of 
20 $50/176.62 is what ACI initially had as the -- under 
21 its scope of work that was the contract amount for that 
22 scope of work under the original contract? 
23 A. Yes. 
24 Q. And is it your understanding that in 
25 reviewing Exhibit 52/ that the total amount billed 
indicates that ACI never billed for that particular 








Q. Does that indicate that they never did that 
portion of the job? 
6 _" A. Yes. 
7 Q. Tell me how much time you went -- you spent 
8 with Exhibit 52 and came up with what you thought were 
9 changes that ought to be made and -- and that were 
10 incorporated in Exhibit 53. How much time total did 
11 you spend? 
12 A. A couple hours maybe. 
13 Q. A couple hours being two or less? 
14 A. Yeah/ maybe two. An hour and a half or two/ 
15 yeah . And that would include the initial meeting to go 
16 through this/ as well as subsequent discussion. 
17 Q. Did you consult with anybody when you were 
18 making decisions? 
19 A. No. 
20 Q. Did you talk to Marshall Chesrown? 
21 A. No. 
22 And just to be perfectly clear/ what my 
23 numbers represent here are the maximum amount I think 
24 they could realistically try and claim as savings under 
25 Q. -- even though nothing was ever done? e::Log7 f that contract. But I'm not agreeing with any of the 
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Steven C. Wetzel, ISB # 2988 
Kevin P. Holt, ISB # 7196 
WETZEL, WETZEL & HOLT, P.L.L.C. 
618 N 4th Street, Suite 2 
Coeur d'Alene, Idaho 83814-3021 
Telephone: (208) 667-3400 
Facsimile: (208) 664-6741 
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Attorneys for Defendant ACI NORTHWEST, INC. 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 




BRN DEVELOPMENT, INC., an Idaho 
corporation, BRN INVESTMENTS, LLC, 
an Idaho limited liability company, LAKE 
VIEW AG, a Liechtenstein company, 
BRN-LAKE VIEW JOINT VENTURE, an 
Idaho general partnership, ROBERT 
LEVIN, Trustee for the ROLAND M. 
CASATI FAMILY TRUST, dated June 5, 
2008, RYKER YOUNG, Trustee for the 
RYKER YOUNG REVOCABLE TRUST, 
MARSHALL CHESROWN, a single man, 
-THORCO, INC., an Idaho corporation, 
CONSOLIDATED SUPPLY COMPANY, 
an Oregon corporation, THE TURF 
CORPORATION, an Idaho corporation, 
WADSWORTH GOLF CONSTRUCTION 
COMPANY OF THE SOUTHWEST, a 
Delaware corporation, POLIN & YOUNG 
CONSTRUCTION, INC., an Idaho 
Case No. CV09-2619 
AFFIDA VlT OF WILLIAM 
RADOBENKO IN SUPPORT OF ACI'S 
MEMORANDUM IN OPPOSITION TO 
AMERICAN BANK'S MOTION TO 
STRIKE PORTIONS OF AFFIDAVITS 
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corporation, TAYLOR ENGINEERING, 
INC., a Washington corporation, 
PRECISION IRRIGATION, INC., an 
Arizona corporation and, 
Defendant. 
And 




ACI NORTHWEST, INC., an Idaho 
corporation; STRATA, INC., an Idaho 
corporation; and SUNDANCE 
INVESTMENTS, LLP, an Idaho limited 
liability limited partnership, 
Third-Party Defendants. 
And 




AMERICAN BANK, a Montana banking 
corporation, BRN DEVELOPMENT, INC., 
an Idaho corporation, BRN 
INVESTMENTS, LLC, an Idaho limited 
liability company, LAKE VIEW AG, a 
Liechtenstein company, BRN-LAKE 
VIEW JOINT VENTURE, an Idaho 
general partnership, ROBERT LEVIN, 
Trustee for the ROLAND M. CASATI 
F AMIL Y TRUST, dated June 5, 2008, 
RYKER YOUNG, Trustee for the RYKER 
YOUNG REVOCABLE TRUST, 
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MARSHALL CHESROWN, a single man, 
THORCO, INC., an Idaho corporation, 
CONSOLIDATED SUPPLY COMPANY, 
an Oregon corporation, THE TURF 
CORPORATION, an Idaho corporation, 
WADSWORTH GOLF CONSTRUCTION 
COMPANY OF THE SOUTHWEST, a 
Delaware corporation, POLIN & YOUNG 
CONSTRUCTION, INC., an Idaho 
corporation, TAYLOR ENGINEERING, 
INC., a Washington corporation, 
PRECISION IRRIGATION, INC., an 
Arizona corporation and, 
Crossc1aim Defendants. 
STATE OF IDAHO ) 
) ss. 
County of Kootenai ) 
I, William Radobenko, after first being duly sworn, depose and say: 
1. I am the President of ACI Northwest, Inc. ("ACI"), one of the Third-Party 
Defendants and Cross-Claimant in the above-entitled case. I make this affidavit voluntarily, 
based upon personal knowledge and am competent to testify as to all matters contained herein. 
2. On March 8,2011, I was deposed as the representative of ACI. In that deposition 
I was asked questions in regard to the authority of Delores Fletcher and Roberta Bagley. The 
transcript states as follows: 
William Radobenko's testimony cited by AMERICAN BANK states: 
Q. [Mr Gill] If you look at Exhibit 825, Mr. Radobenko, was it your 
understanding that Delores Fletcher and Roberta Bagley had the authority to 
sign these documents on behalf of ACI northwest, Inc.? 
A. [Mr. Radobenko] I'm not sure what you mean by "authority." 
Q. I mean, was it in their scope of duties to sign documents like this on behalf of 
ACI? 
A. Probably. 
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Q. Pardon? 
A. I said probably. 
Q. Okay. And Roberta Bagley is signing with the title senior vice president. 
Was that her official title in approximately 2008? 
A. What document are you on? 
Q. If you look at the one that has the Bates number down here 303. 
A. Yes, that's Roberta Bagley's signature. 
Q. Was that her title, senior vice president? 
A. Probably. 
Q. And was she an officer of the company? 
A. Yes. 
Q. And I notice that Delores Fletcher is signing as the corporate secretary. Was 
she also an officer of the company? 
A. She was for a period of time. 
Q. As secretary? 
A. She was the secretary for a period of time. 
Gill Affidavit, Exhibit C, Radobenko depo p. 48, 1. 25, p. 49, 11. 1-25, p. 50,1. 1. 
3. American Bank has claimed that my testimony by affidavit and the testimony of 
Delores Fletcher and Roberta Bagley is contrary to my Rule 30(b)(6) deposition testimony on 
behalf of ACI. That is a misinterpretation of my testimony. When I testified that "was it in their 
scope of duties to sign documents like this on behalf of ACI," I was talking about lien releases. 
Delores Fletcher and Roberta Bagley certainly had the right and the authority to sign lien 
releases. They signed lien releases on a regular basis in order for ACI to get paid on progress 
payments on many jobs. That is why I said that they "probably" had the authority to sign similar 
documents. The distinction and the reason I used the word "probably" is that although Delores 
Fletcher and Roberta Bagley had the authority to sign lien releases to get ACI paid for services 
and materials rendered, they did not have the authority to subordinate the priority date of ACI to 
a mortgage. ACI has on occasion been asked to subordinate to a construction lender, but when 
that is done the subordination is negotiated between the lenders title company, the lender and 
ACI. Agreements would be reached regarding on how the loan funds will flow to ACI and to 
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what extent the loan is sufficient to cover the infrastructure contract. Absent those conversations, 
information and agreement there would be no subordination. 
4. The subject lien release contained a subordination which now the Bank contends 
eliminates ACI's right to be paid for all of its services and materials supplied to the project. At 
the time of this Proj ect, I was Managing Director and one of my responsibilities was all legal 
documents such as contracts. Only I would have had the authority to negotiate such a broad 
subordination. I explained the difference between a typical lien release and this lien release in 
another location of the same deposition: 
Q. [Mr Gill] Are you familiar with seeing a general form of a lien waiver? 
A. [Mr. Radobenko] Oh, yeah. Yes. 
Q. And are you telling me that Exhibit 825[ subject lien release with 
subordination language] is different than that general form you're used to? 
A. Yes. 
Q. What's different? 
A. It releases your retention before you get paid, and it has a subordination 
agreement in it, which is pretty unusual. 
Q. The second paragraph of the first page of Exhibit 825, that's the subordination 
provisions, correct? 
A. I think that's correct, yes. 
*** 
Q. What two interpretations do you think it could mean? 
A. Other contractors, I guess. 
Q. What do you mean "other contractors"? 
A. Other contractor liens. 
Gill Affidavit, Exhibit C, Radobenko depo. p. 51,11. 21-25, p. 52,11. 1-9, p. 53,11. 7-11 
5. On March 8, 2011, I was deposed as the representative of ACI. In that 
deposition I was asked questions in regard to the commencing of the work on the project 
and my communications with Marshal Chesrown: The transcript states as follows: 
Q. When do you recall having discussions with Marshall Chesrown on financing 
for this particular project? 
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A. I think it was in the fall of2006. 
Q. Was it before or after ACI had started working on the project? 
A. It was after. 
Q. Do you recall how long after ACI has already started work on the project? 
A. Couple months, couple three months prior to execution of the main contract 
we were doing some small things like storm water control or storm water 
work and a few other miscellaneous items in preparation for beginning the 
main contract, that weren't in the main contract; some T &M work, I believe. 
Gill Affidavit, Exhibit C, Radobenko depo. p. 55, 11. 13-25, p. 56, 11. 1-3. 
In my affidavit I have said that the substantial work was not started until I was advised that a 
construction loan was available. There is no contradiction between my deposition testimony and 
my affidavit. ACI started work before the loan approval but it was not "substantial work," rather 
it was "small things." The substantial work started as soon as ACI was advised that a 
construction loan was approved. 
6. In my affidavit testimony, I testify that BRN never presented to me the 
Conditional Lien Waiver, Release and Subordination document, that I did not agree to use the 
Conditional Lien Waiver, Release and Subordination document, and that the Exhibit "B" to the 
subject contracts, which was a copy of the Conditional Lien Waiver, Release and Subordination 
document, was not attached to the copy of the agreement which ACI has in its file. AMERICAN 
BANK claims that my testimony contradicts the ACI testimony given by Doug Foster. That is 
not what I heard Mr Foster say in his deposition. Doug Foster and I have searched the records of 
ACI and have never found a copy of an unsigned Conditional Lien Waiver, Release and 
Subordination document which was supposedly attached to any of the written agreements. 
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William Radobenko, Affiant 
d 3 1'1 day of November, 2011. 
Notary for the State ofIdaho i / 
Commission Expires: J IJ 3 rll 
CERTIFICATE OF MAILING AND/OR DELIVERY 
I hereby certify that on the ~ day of November, 2011, I served the foregoing 
document upon: 












Nancy L. Isserlis 
Elizabeth A. T ellessen 
Winston & Cashatt 
250 Northwest Blvd., Suite 107 A 
Coeur d'Alene, ID 83814 
Attorneys for American Bank 
Randall A. Peterman 
C. Clayton Gill 
Moffatt Thomas Barrett Rock & 
Fields, Chtd. 
101 South Capitol Blvd., loth Floor 
P.O. Box 829 
Boise,ID 83701-0829 
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Attorneys for American Bank 
u.s. Mail, Postage Prepaid Charles B. Lempesis 
Hand Delivered Attorney at Law 
Overnight Mail 201 West Seventh Avenue 
~ 
Facsimile: 208-773-1044 Post Falls, ID 83854 
Attorneys for Thorco, Inc. 
U.S. Mail, Postage Prepaid Edward J. Anson 
Hand Delivered Witherspoon Kelley Davenport & 
Overnight Mail Toole 
---IZ Facsimile: 208-667-8470 608 Northwest Blvd., Suite 300 Coeur d'Alene, ID 83814-2146 
Attorneys for The Turf Corporation, 
Wadsworth Golf Construction 
Company and Precision Irrigation, 
Inc. 
U.S. Mail, Postage Prepaid Richard D. Campbell 
Hand Delivered Campbell Bissell & Kirby, PLLC 
Overnight Mail 416 Symons, Building 7 
~ Facsimile: 509-455-7111 South Howard Street 
Rmadrigal@camRbeli-bissell.com Spokane, WA 99201-3816 
rcamRbell@cbkla~ers.com 
Attorneysfor Polin & Young 
Construction 
U.S. Mail, Postage Prepaid M. Gregory Embrey 
Hand Delivered Witherspoon Kelley Davenport & 
Overnight Mail Toole 
~ Facsimile: 667-8470 422 W Riverside Ave., Suite 1100 
Spokane, WA 99201 
Attorneys for Taylor Engineering, Inc. 
U.S. Mail, Postage Prepaid John R. Layman 
Hand Delivered Layman Layman & Robinson, PLLP 
Overnight Mail 601 S Division St. 
-foX.- Facsimile: 509-624-2902 Spokane, WA 99201 wahonen@lamanlawfirm.com 
jrlayman@laymanlawfirm.com Attorneysfor BRN Development, Inc., 
BRN Investments, LLC, Lake View AG, 
BRN-Lake View Joint Venture, The 
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Roland M Casali Family Trust, Dated 
June 5,2008 
Douglas S. Marfice 
Ramsden & Lyons, LLP 
700 Northwest Blvd. 
P.O. Box 1336 
Coeur d'Alene, ID 83816-1336 
Attorneys/or Ryker Young Revocable 
Trust 
H:lWETZELldisklIFILES\A\ACI Northwest, Inc\3 BRNlPleadings\ACI's PleadingsIMSJ\Affidvfit Radobenko motion to strike.docx 
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Steven C. Wetzel, ISB #2988 
Kenneth Huitt, ISB# 8257 
JAMES, VERNON & WEEKS, PA 
1626 Lincoln Way 
Coeur d'Alene, Idaho 83814 
Telephone: (208) 667-0683 
Facsimile: (208) 664-1684 
swetzel@jvwlaw.net 
khuitt@jvwlaw.net 
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Attorneys for Defendant ACI NORTHWEST, INC. 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 




BRN DEVELOPMENT, INC., an Idaho 
corporation, BRN INVESTMENTS, LLC, 
an Idaho limited liability company, LAKE 
VIEW AG, a Liechtenstein company, 
BRN-LAKE VIEW JOINT VENTURE, an 
Idaho general partnership, ROBERT 
LEVIN, Trustee for the ROLAND M. 
CASATI FAMILY TRUST, dated June 5, 
2008, RYKER YOUNG, Trustee for the 
RYKER YOUNG REVOCABLE TRUST, 
MARSHALL CHESROWN, a single man, 
THORCO, INC., an Idaho corporation, 
CONSOLIDATED SUPPLY COMPANY, 
an Oregon corporation, THE TURF 
CORPORATION, an Idaho corporation, 
WADSWORTH GOLF CONSTRUCTION 
COMPANY OF THE SOUTHWEST, a 
Delaware corporation, POLIN & YOUNG . 
Case No. CV09-2619 
ACI NORTHWEST, INCo'S RESPONSE 
MEMORANDUM IN OPPOSITION TO 
AMERICAN BANK'S MOTION TO 
STRIKE PORTIONS OF AFFIDAVITS 
OF WILLIAM RADOBENKO, BERTA 
BAGLEY, DELORES FLETCHER, 
ADA LOPER, AND DOUG FOSTER 
FILED ON NOVEMBER 3,2011 IN 
SUPPORT OF ACI'S MOTION FOR 
SUMMARY JUDGMENT 
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CONSTRUCTION, INC., an Idaho 
corporation, TAYLOR ENGINEERING, 
INC., a Washington corporation, 
PRECISION IRRIGATION, INC., an 
Arizona corporation and, 
Defendant. 
And 




ACI NORTHWEST, INC., an Idaho 
corporation; STRATA, INC., an Idaho 
corporation; and SUNDANCE 
INVESTMENTS, LLP, an Idaho limited 
liability limited partnership, 
Third-Party Defendants. 
And 




AMERICAN BANK, a Montana banking 
corporation, BRN DEVELOPMENT, INC., 
an Idaho corporation, BRN 
INVESTMENTS, LLC, an Idaho limited 
liability company, LAKE VIEW AG, a 
Liechtenstein company, BRN-LAKE 
VIEW JOINT VENTURE, an Idaho 
general partnership, ROBERT LEVIN, 
Trustee for the ROLAND M. CAS A TI 
FAMILY TRUST, dated June 5, 2008, 
RYKER YOUNG, Trustee for the RYKER 
YOUNG REVOCABLE TRUST, 
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MARSHALL CHESROWN, a single man, 
THORCO, INC., an Idaho corporation, 
CONSOLIDATED SUPPLY COMPANY, 
an Oregon corporation, THE TURF 
CORPORATION, an Idaho corporation, 
WADSWORTH GOLF CONSTRUCTION 
COMPANY OF THE SOUTHWEST, a 
Delaware corporation, POLIN & YOUNG 
CONSTRUCTION, INC., an Idaho 
corporation, TAYLOR ENGINEERING, 
INC., a Washington corporation, 
PRECISION IRRIGATION, INC., an 
Arizona corporation and, 
Crossclaim Defendants. 
Come now Third Party Defendant and Cross-Claimant ACI NORTHWEST, INC. 
("ACI"), by and through its attorneys of record, James, Vernon & Weeks, PA, and submits this 
Memorandum in Opposition to American Bank's Motion to Strike Portions of Affidavits of 
William Radobenko, Berta Bagley, Delores Fletcher, Ada Loper, and Doug Foster in Support of 
ACI's Motion for Summary Judgment filed on November 3,2011. 
INTRODUCTION 
AMERICAN BANK attempts to convince this Court that Ms. Fletcher and Ms. Bagley's 
signatures on a document entitled "Conditional Lien Waiver, Release and Subordination" 
evidences ACI's agreement to subordinate its lien to AMERICAN BANK. AMERICAN BANK 
would like this Court to believe that ACI agreed not to get paid for all service and materials 
rendered on the project until after AMERICAN BANK's $15 million loan was paid in full. 
AMERICAN BANK claims that the "Golden Release" evidences such an absurd agreement. 
ACI's affidavits show that the 'Golden Release' is actually a "Golden Fleece." AMERICAN 
BANK is not named in the document. No mortgage is specified in the document. No 
subordination of any mortgage is specified in the document. The attempted fleecing of the 
ACI NORTHWEST, INC.'S RESPONSE MEMORANDUM IN OPPOSITION TO 
AMERICAN BANK'S MOTION TO STRIKE PORTIONS OF AFFIDAVITS - 3 
contractors clearly demonstrates that the document is ambiguous, at a minimum. The testimony 
of ACI's affiants prove that ACI lacked intent, so AMERICAN BANK now attempts to strike 
the affidavits in order to clear testimony against its interest. 
AMERICAN BANK contends that four evidentiary problems exist with the affidavits. 
First, that portions of the affidavits are conclusory. Second, that portions are in contradiction 
with Rule 30(b)(6) deposition testimony. Third, that portions are inadmissible under the parol 
evidence rule. Fourth, that portions are inadmissible hearsay. These objections should not be 
sustained. 
1. Affidavits Are Not Conclusory. 
Although courts and lawyers are quick to use the term "conclusory," but rarely fully 
analyze its meaning. Both of the cases cited by AMERICAN BANK use the term, but neither 
define the term. Idaho Courts have held that the affiant must have personal knowledge of the 
facts contained within the affidavit and statements within it cannot be conclusory or speculative. 
See Dulaney v. St. Alphonsus Reg'l Med. etr., 137 Idaho 160, 164 (2002). But again, no 
definition or citation to an evidentiary rule is found in Dulaney. 
Black's Law Dictionary defines conclusory as "[e]xpressing a factual inference without 
stating the underlying facts on which the inference is based." Merriam-Webster defines 
conclusory as "consisting of or relating to a conclusion or assertion for which no supporting 
evidence is offered." The word "speculation" is defined as "[t]he act or practice of theorizing 
about matters over which there is no certain knowledge." Black's Law Dictionary. 
The conclusory objection seems to be based upon one of three ruless of the Idaho Rules 
of Evidence: lack of personal knowledge, a prohibited opinion, or lack of foundation. As we will 
see in a full analysis of the affidavits, such objection is not appropriate for the subject affidavits. 
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2. The Affidavits Are Not In Contradiction To The Rule 30(b)(6) Deposition 
Testimony. 
Clearly, Idaho law regards deposition testimony higher evidence priority than an affidavit 
in the event that the affidavit contradicts deposition testimony. See Matter of Estate of Keeven, 
126 Idaho 290, 298, 882 P.2d 457 (1994). Depositions are more similar to trial evidence. 
Deposition testimony allows cross-examination. Deposition testimony is not prepared by 
attorneys for the witness. All those reasons have been bases for why the Idaho courts will not 
consider any affidavit which is directly contrary to deposition testimony. 
AMERICAN BANK claims that testimony at a Rule 30(b)(6) deposition is binding as an 
admission upon ACI. ACI disagrees with that interpretation. An admission can only occur 
through a request for admission or something far more definitive than the obtuse testimony on 
which AMERICAN BANK relies for this motion to strike. As will be explained, ACI's 
affidavits are not contrary to the testimony as cited by AMERICAN BANK. 
3. The Affidavits Do Not Violate The Parol Evidence Rule. 
"Under the parol evidence rule, when a contract has been reduced to a writing that the 
parties intend to be a full statement of their agreement, then evidence of any prior 
contemporaneous agreements or understandings which relate to the same subject matter is not 
admissible to vary, contradict, or enlarge the terms of the written contract. Cannon v. Perry, 144 
Idaho 728, 731, 170 P.3d 393,396 (2007). ACI does in fact argue that the golden language on 
which AMERICAN BANK relies to fleece ACI is at least ambiguous and more likely clearly 
deceptive. Therefore, the parol evidence rule does not apply. In Idaho a contract is 'ambiguous' 
if it is reasonably subject to conflicting interpretations." Bachman-Kingston Partnership, LP v. 
Haroldson, 149 Idaho 87,233 P.3d 18 (2008). Here, AMERICAN BANK contends that the 
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language that states, 
The undersigned agrees that any lien that may be filed for work performed after 
said date will only have a lien priority from and after the date stated above and 
will be subordinated to any liens or encumbrances attaching to the subject 
property prior to said date. 
Subordinates sums owed to ACI to AMERICAN BANK's mortgage. 
What is clear from the testimony of the two individuals that signed the Conditional Lien 
Waiver, Release and Subordination is that neither believed that they were subordinating ACI's 
right to be paid for their work to a mortgage of AMERICAN BANK. Officers and employees of 
ACI anticipated that they were signing a typical lien waiver and release. The addition ofthe 
subordination did not in any way indicate that the contractor was subordinating to a bank 
mortgage. Yes, a lawyer reading the language may have been concerned about the meaning of 
"any lien or encumbrances", but the average individual working in the construction industry 
certainly would not have considered that a mortgage was included as a lien or an encumbrance. 
The interpretation of ACI is as reasonable as the deceptive interpretation of American Bank so 
the so the clause is ambiguous, and there was no subordination contract that the parties intended 
to be a full statement of their agreement. Consequently, the parol evidence rule does not apply. 
4. The Affidavits Are Not Hearsay. 
The hearsay rules are found in LR.E. 801, 802, 803, 804, 805 and 806. In the present 
affidavits the allegation of hearsay is not properly made. First, an admission of a party opponent 
is not hearsay, LR.E. 801(d)(2). Second, records ofa regularly conducted activity are not 
excluded from the hearsay rule, LR.E. 803(6). The affidavits presented by ACI comply with all 
of the rules governing hearsay and are therefore admissible. 
5. The Affidavits Should Not Be Stricken 
5.1. The Affidavit Of Delores Fletcher Should Not Be Stricken. 
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AMERICAN BANK claims that paragraphs 4,5, and 6 ofthe Fletcher Affidavit should 
be stricken as they are conclusory and inadmissible parol evidence. A careful review of those 
paragraphs indicates that the testimony is admissible. The focus ofthe affidavit is on the 
pertinent clause which states: 
[T]he undersigned agrees that any lien that may be filed for work performed after 
said date will only have lien priority from and after the date stated above and will 
be subordinate to any liens or encumbrances attaching to the subject property 
prior to said date. 
Ms. Fletcher was an employee of ACI and anticipated that she was working with a 
standard lien waiver. See Fletcher Affidavit, para. 7. That is, that ACI would not have a lien for 
the sums that had been paid. AMERICAN BANK was not specifically mentioned in the 
subordination clause in the lien waiver. The mortgage was not mentioned in the subordination 
clause of the lien waiver. There was no clarification that the clause did not just apply to other 
contractors. 
Ms. Fletcher simply clarifies her understanding, of which she certainly has personal 
knowledge, and specifies what her intent was as of the signing ofthe document. This is not 
conclusory. It is based upon the foundation and evidence specified. It is based upon her 
personal knowledge. It is not speculation to say what she intended or what she understood. 
It is inherent in what is being said in the affidavits that we are dealing with an ambiguous 
document. Ms. Fletcher states that she did not intend by signing the Conditional Lien Waiver, 
Release and Subordination to subordinate ACI's right to be paid for future work to the mortgage 
of AMERICAN BANK. That was her personal understanding. The foundation for this 
statement is found in the unchallenged paragraph 3 states that: 
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It was never brought to my attention that the Conditional Lien Waiver, Release 
and Subordination had any language that would in any way subordinate ACI's 
right to be paid for future work to the mortgage of American Bank. 
It is an equally reasonable interpretation of the language that it was not meant to include 
AMERICAN BANK and AMERICAN BANK's mortgage in the subordination after neither the 
mortgage nor the mortgagee are mentioned. That ambiguity is explained in the affidavit. 
Consequently, any objection based upon inadmissible parol evidence is not applicable. Ms. 
Fletcher also says that there was no additional compensation paid for allegedly subordinating all 
future work. That is not conclusory. She has just stated that the amount that was paid was for 
the work that had been completed on which the Conditional Lien Waiver, Release and 
Subordination related. No additional sums were paid. She does not use the word 
"consideration." She simply said no additional compensation was paid. That testimony is 
clearly admissible. Similarly, the paragraphs that explain her lack of authority is within her 
personal knowledge and not a matter of speCUlation. It also explains the ambiguity and her 
reasonable interpretation. 
Paragraph 6 states nothing more than the obvious that if Ms. Fletcher had been informed 
that AMERICAN BANK intended to claim that the language in question meant that ACI's right 
to paid in the future is going to subordinated to the mortgage of AMERICAN BANK, she would 
have been obligated to talk to the president and owner ofthe corporation. 
Paragraph 7 is alleged to be in contradiction to the Rule 30(b)( 6) depositions of ACI. 
William Radobenko's testimony cited by AMERICAN BANK states: 
Q. [Mr. Gill] If you look at Exhibit 825, Mr. Radobenko, was it your 
understanding that Delores Fletcher and Roberta Bagley had the authority to 
sign these documents on behalf of ACI northwest, Inc.? 
A. [Mr. Radobenko] I'm not sure what you mean by "authority." 
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A. I said probably. 
Q. Okay. And Roberta Bagley is signing with the title senior vice president. 
Was that her official title in approximately 2008? 
A. What document are you on? 
Q. If you look at the one that has the Bates number down here 303. 
A. Yes, that's Roberta Bagley's signature. 
Q. Was that her title, senior vice president? 
A. Probably. 
Q. And was she an officer ofthe company? 
A. Yes. 
Q. And I notice that Delores Fletcher is signing as the corporate secretary. Was 
she also an officer of the company? 
A. She was for a period of time. 
Q. As secretary? 
A. She was the secretary for a period of time. 
Gill Affidavit, Exhibit C, Radobenko depo. p. 48, 1. 25, p. 49,11. 1-25. 
Mr. Radobenko, by reply affidavit, l has explained that his use ofthe word "probably" is 
because the authority referred to above was to sign "documents like these," or in other words lien 
releases and was not referring to authority to sign subordination agreements. Ms. Fletcher in her 
affidavit explains simply what she thought was her authority. 
5.2 The Affidavit Of Berta Bagley Should Not Be SWtricken. 
The Affidavit of Berta Bagley is essentially the same type of information as has been 
described for Ms. Fletcher. AMERICAN BANK has stated that paragraphs 4,5,8,9, and 10 
should be stricken. AMERICAN BANK contends that paragraphs 4, 5, 8, 9, and 10 are 
conclusory. In paragraph 4, Ms. Bagley explains her understanding of what the document was. 
Like Ms. Fletcher, Ms. Bagley certainly can discuss her understanding and personal knowledge 
as to the document in question. That is not conclusory. There is adequate foundation for her 
I Affidavit of William Radobenko in Support of ACI's Memorandum in Opposition to American Bank's Motion to 
Strike Portions of Affidavits, para. 3. 
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understanding. She is not quoting any other person and the basis for the testimony is laid out in 
paragraphs 1-3. Ms. Bagley also explained, based upon her extensive experience in the 
construction industry, what the traditional requirements on a progress payment would be. She 
also advised that it was never brought to her attention that the verbiage in any way related to 
AMERICAN BANK. Paragraph 4 is not conclusory. Paragraph 5 does explain her conclusions 
as to what the subordination language referred to. It may be a conclusion that she makes, but it 
is based upon evidence as set forth in her affidavit. Both her extensive knowledge of the 
construction industry and her explanation as to the typical lien rights. Paragraph 8 is not 
conclusory in that it simply states that there was no further compensation paid. Like Ms. 
Fletcher, Ms. Bagley does not refer to consideration but rather simply that no additional 
compensation had been paid by AMERICAN BANK. Such testimony is not conclusory. That is 
a statement of fact, and she has personal knowledge of that statement of fact. Paragraph 9 again 
simply states what Ms. Bagley knew from her personal knowledge. There is adequate 
foundation. It is not conc1usory. Paragraph 10 may be conclusory in regard to statements about 
Delores Fletcher, and that portion may be appropriately stricken, but it is nothing more than a 
restatement of what Ms. Fletcher has said. It may be allowed to stand. Because of Ms. Bagley's 
supervisory authority, it makes it appropriate to discuss Delores Fletcher's authority. Under any 
case, Ms. Bagley can state what her understanding was of her authority, and based upon her 
experience she certainly can say that infrastructure contract officers are well aware of how 
important lien rights are. Her statement is not conclusory in that it is based upon personal 
knowledge and the basis for the testimony is included in the affidavit. 
AMERICAN BANK also claims that paragraphs 4, 8, and 9 are inadmissible parol 
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evidence. However, the affidavit itself specifies sufficient factual circumstances for another 
reasonable interpretation of the documentation. Consequently, parol evidence is admissible for 
explanation of the intent of the signor. 
AMERICAN BANK also contends that paragraphs 9 and 10 of the Bagley Affidavit are 
inconsistent with the Mr. Radobenko's Rule 30(b)(6) testimony. That does not appear to be the 
case given the reply affidavit and the explanation of Mr. Radobenko. 
5.3. Affidavit Of Doug Foster Should Not Be Stricken 
AMERICAN BANK contends that paragraphs 8, 14, and 16 are hearsay and therefore not 
admissible evidence. The error of the allegation is obvious in the wording of the paragraphs. In 
paragraph 8, it is foundational information. It is not intended to prove what any persona said. It 
is simply explaining how Mr. Foster arrived at the information that he has used in the affidavit. 
It consequently contains no out of court statements that another party had made. Therefore, it is 
not hearsay. 
Paragraph 14 does specify that there were discussions that occurred in a meeting in which 
Doug Foster, Kyle Capps, and Jim Haneke reviewed schedules that were marked as Exhibit B to 
the Foster Affidavit. Mr. Foster explains what the discussions were about, but does not state any 
out-of-court statement until such times as he states: 
Based upon what Mr. Capps felt comfortable with, I prepared a new document 
which summarized the difference between ACI's position and Mr. Capps' 
position. That amended schedule is attached hereto as Exhibit "c" and by this 
reference incorporated herein. This amended schedule evidences the uncontested 
amount on the cost savings. 
This is an out-of-court statement, but is not hearsay, because under LR.E. 801(d)(2), it is 
an admission by a party opponent in that it is a statement offered by an opposing party's 
representative in regard to his representative capacity and it is against the position apparently 
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now being taken by BRN. Consequently, the exhibit is admissible. 
Paragraph 16 is a simply summary of the information contained in the data that was 
gleaned from the business records of ACI and the meeting with Kyle Capps. The statements of 
Kyle Capps is reflected on the exhibit, and the conclusions would be statements by a party 
opponent as previously discussed. The actual numbers would be a summary of the records of the 
regularly conducted activity, which is a hearsay exception under Idaho Rule of Evidence 803(6), 
which allows data compilation in any form as long as it is by a person with knowledge and if 
kept in the regularly conducted business activities. There is adequate foundation in the affidavit 
to allow for that compilation of the data. In fact, the portions of the affidavit which are the basis 
for the numbers and the data for the summation, have not been objected to by AMERICAN 
BANK. Specifically, the explanation of Doug Foster's position on this matter and his review of 
the records, paragraphs 4 and 6, and the results of tracking the work completed, paragraph 9. 
Therefore, it is appropriate that the Court consider Doug Foster's affidavit in full and no portion 
should be stricken. 
5.4. Affidavit Of Ada Loper Should Not Be Stricken. 
AMERICAN BANK contends that paragraphs 11, 12, and 20 should be stricken from 
Ada Loper's affidavit as they are hearsay. Once again as discussed in regard to the Doug Foster 
affidavit, the information from Kyle Capps would be from a party opponent and therefore is not 
hearsay. See I.R.E. 801(d)2. The portion of the data compilation are from the records of the 
regularly conducted activity. Ms. Loper again states that she is the custodian ofthe records, she 
is responsible for the records, she is aware of the accuracy of the records, and there is nothing 
which is indicated in the argument of AMERICAN BANK that would in any way indicate a lack 
of trustworthiness. Consequently, there is no hearsay in paragraphs 11, 12, and 20. 
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AMERICAN BANK also contends that paragraphs 14, 15, and 17 are conclusory. But 
yet when one reviews those paragraphs carefully, it is obvious that Ms. Loper is commenting on 
her personal knowledge. She is not speculating and the affidavit has sufficient foundation for 
each of the paragraphs. In paragraph 14, Ms. Loper indicates that she signed the claim of lien 
and that she recorded it within 90 days of the last work. The determination of the last work is 
certainly within her prevue given the records of the corporation. In paragraph 15, Ms. Loper 
explains what had occurred and why the endorsement was made and the date of the endorsement 
payment, and that the endorsement was recorded within six months of the recording of the claim 
oflien. This is paragraph is not conclusory, it is simply a statement of fact of what she has 
personal knowledge of and what Ms. Loper actually did. In paragraph 17, Ms. Loper, a certified 
public accountant, explains that in addition to the balance owed there is also interest and there 
has been extensive attorney's fees. This is a statement of fact and any references to the law of 
the State of Idaho may be conclusory, but even if stricken, it does not adversely affect the sum 
total of the affidavit. No portion of the Ada Loper affidavit should be stricken except for perhaps 
the first two sentences of paragraph 17. 
5.5. Affidavit Of William Radobenko Should Not Be Stricken 
AMERICAN BANK claims that paragraphs 3, 5, 7, and 11 all contradict Rule 30(b)(6) 
deposition testimony by Mr. Radobenko. However, again a close review indicates that that is not 
truly correct. In paragraph 3, Mr. Radobenko states: "ACI began substantial work on the Project 
after being advised that a construction loan was available but before AMERICAN BANK 
secured a mortgage on the Project." The key words here are "substantial work." The reply 
affidavit ofMr. Radobenko has more thoroughly discussed his knowledge of the construction 
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loan and what occurred after the knowledge that a construction loan would be made. There is no 
contradiction between the affidavit testimony and the deposition testimony. 
AMERICAN BANK also claims that paragraphs 7 and 11 are in contradiction the a Rule 
30(b)(6) deposition. Paragraphs 7 and 11 deal with the template Conditional Lien Waiver, 
Release and Subordination document which was to be attached to each of the written agreements 
as Exhibit B. Mr. Radobenko has said that he has never been presented with and did not the 
Conditional Lien Waiver, Release and Subordination document before it was signed and that it 
was not attached to any of the copies of the agreements that are found in the ACI files. 
AMERICAN BANK claims that is not consistent with the testimony of Mr. Foster. See 
Radobenko affidavit? 
AMERICAN BANK also claims that paragraphs 9, 10, and 11 are conclusory. It may be 
a conclusion to say that I never agreed to a subordination, but it not conclusory. It is based upon 
the personal knowledge of Mr. Radobenko. It is based upon the foundation set forth in the 
affidavit and the deposition. It is clearly within his personal knowledge to know what he did or 
did not do. Consequently, paragraphs 8, 9, and 10 should not be stricken. 
AMERICAN BANK also claims that paragraph 8 is not admissible because of the parol 
evidence rule. As previously explained, the question is obviously ambiguous. Consequently, the 
parol evidence rule does not apply. 
CONCLUSION 
The affidavits contain admissible evidence and should be considered by the Court. 
2 Reply Affidavit of William Radobenko in Support of ACI's Memorandum in Opposition to American Bank's 
Motion to Strike Portions of Affidavits, para. 6. 
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DATED this 2'}'~ay of November, 2011. 
By:-"","-=~==----=_-=-_---:;;;,~~ 
Steven C. Wetzel 
Attorneys for Defendant ACI NORTHWEST, INC. 
CERTIFICATE OF MAILING AND/OR DELIVERY 
I hereby certify that on the d3 day of November, 2011, I served the foregoing 
document upon: 












Nancy L. Isserlis 
Elizabeth A. Tellessen 
Winston & Cashatt 
250 Northwest Blvd., Suite 107 A 
Coeur d'Alene, ID 83814 
Attorneys for American Bank 
Randall A. Peterman 
C. Clayton Gill 
Moffatt Thomas Barrett Rock & 
Fields, Chtd. 
101 South Capitol Blvd., 10th Floor 
P.O. Box 829 
Boise,ID 83701-0829 
Attorneys for American Bank 
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U.S. Mail, Postage Prepaid 
Hand Delivered 
Overnight Mail 
r Facsimile: 208-773-1044 




U.S. Mail, Postage Prepaid 
Hand Delivered 
Overnight Mail 
~ Facsimile: 509-455-7111 
pmadrigal@campbell-bissell.com 
rcampbell@cbklawyers.com 










Charles B. Lempesis 
Attorney at Law 
201 West Seventh Avenue 
Post Falls, ID 83854 
Attorneys for Thorco, Inc. 
Edward J. Anson 
Witherspoon Kelley Davenport & 
Toole 
608 Northwest Blvd., Suite 300 
Coeur d' Alene, ID 83814-2146 
Attorneys for The Turf Corporation, 
Wadsworth Golf Construction 
Company and Precision Irrigation, 
Inc. 
Richard D. Campbell 
Campbell Bissell & Kirby, PLLC 
416 Symons, Building 7 
South Howard Street 
Spokane, WA 99201-3816 
Attorneysfor Polin & Young 
Construction 
M. Gregory Embrey 
Witherspoon Kelley Davenport & 
Toole 
422 W Riverside Ave., Suite 1100 
Spokane, WA 99201 
Attorneysfor Taylor Engineering, Inc. 
John R. Layman 
Layman Layman & Robinson, PLLP 
601 S Division St. 
Spokane, W A 99201 
Attorneysfor BRN Development, Inc., 
BRN Investments, LLC, Lake View AG, 
BRN-Lake View Joint Venture, The 
Roland M Casati Family Trust, Dated 
June 5,2008 
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U.S. Mail, Postage Prepaid 
Hand Delivered 
Overnight Mail 
~ Facsimile: 208-664-5884 
firm@ramsdenlyons.com 
Douglas S. Marfice 
Ramsden & Lyons, LLP 
700 Northwest Blvd. 
P.O. Box 1336 
Coeur d'Alene, ID 83816-1336 
Attorneysfor Ryker Young Revocable 
Trust 
H:\WETZEL\diskI\FfLES\A\ACI Northwest, Inc\3 BRN\Pleadings\American Bank's Pleadings\American Bank's MSJ re ACI\ACI's Response Memorandum to American Bank's Motion to 
Strike Portions of Affidavits.doc 
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3: \ 4 
"'. -:'P\'\ f'JIC',TiUCT COURT lwLLn "" ~ 
Steven C. Wetzel, ISB #2988 
Kenneth Huitt, ISB# 8257 
JAMES, VERNON & WEEKS, PA 
1626 Lincoln Way 
Coeur d'Alene, Idaho 83814 
Telephone: (208) 667-0683 
Facsimile: (208) 664-1684 
swetzel@jvwlaw.net 
khuitt@jvwlaw.net 
Attorneys for Defendant ACI NORTHWEST, INC. 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 




BRN DEVELOPMENT, INC., an Idaho 
corporation, BRN INVESTMENTS, LLC, 
an Idaho limited liability company, LAKE 
VIEW AG, a Liechtenstein company, 
BRN-LAKE VIEW JOINT VENTURE, an 
Idaho general partnership, ROBERT 
LEVIN, Trustee for the ROLAND M. 
CASATI FAMILY TRUST, dated June 5, 
2008, RYKER YOUNG, Trustee for the 
RYKER YOUNG REVOCABLE TRUST, 
MARSHALL CHESROWN, a single man, 
-THORCO, INC., an Idaho corporation, 
CONSOLIDATED SUPPLY COMPANY, 
an Oregon corporation, THE TURF 
CORPORATION, an Idaho corporation, 
WADSWORTH GOLF CONSTRUCTION 
COMP ANY OF THE SOUTHWEST, a 
Delaware corporation, POLIN & YOUNG 
Case No. CV09-2619 
ACINORTHWEST, INC.'S REPLY TO 
AMERICAN BANKS MEMORANDUM 
IN OPPOSITION TO ACI'S MOTION 
TO STRIKE AFFIDAVIT OF KYLE 
CAPPS OR IN THE ALTERNATIVE 
VACATE HEARING UNTIL KYLE 
CAPPS CAN BE DEPOSED ON THE 
FACTS CONTAINED IN HIS 
AFFIDAVIT 
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CONSTRUCTION, INC., an Idaho 
corporation, TAYLOR ENGINEERING, 
INC., a Washington corporation, 
PRECISION IRRIGATION, INC., an 
Arizona corporation and, 
Defendant. 
And 




ACI NORTHWEST, INC., an Idaho 
corporation; STRATA, INC., an Idaho 
corporation; and SUNDANCE 
INVESTMENTS, LLP, an Idaho limited 
liability limited partnership, 
Third-Party Defendants. 
And 




AMERICAN BANK, a Montana banking 
corporation, BRN DEVELOPMENT, INC., 
an Idaho corporation, BRN 
INVESTMENTS, LLC, an Idaho limited 
liability company, LAKE VIEW AG, a 
Liechtenstein company, BRN-LAKE 
VIEW JOINT VENTURE, an Idaho 
general partnership, ROBERT LEVIN, 
Trustee for the ROLAND M. CASATI 
FAMIL Y TRUST, dated June 5, 2008, 
RYKER YOUNG, Trustee for the RYKER 
YOUNG REVOCABLE TRUST, 
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MARSHALL CHESROWN, a single man, 
THORCO, INC., an Idaho corporation, 
CONSOLIDATED SUPPLY COMPANY, 
an Oregon corporation, THE TURF 
CORPORATION, an Idaho corporation, 
WADSWORTH GOLF CONSTRUCTION 
COMP ANY OF THE SOUTHWEST, a 
Delaware corporation, POLIN & YOUNG 
CONSTRUCTION, INC., an Idaho 
corporation, TAYLOR ENGINEERING, 
INC., a Washington corporation, 
PRECISION IRRIGATION, INC., an 
Arizona corporation and, 
Crossc1aim Defendants. 
COMES NOW Defendant ACI NORTHWEST, INC. ("ACI"), by and through its 
attorneys of record, JAMES, VERNON & WEEKS, PA, and submits this Reply Memorandum in 
Support of Motion to Strike Affidavit of Kyle Capps or in the Alternative Vacate Hearing Until 
Kyle Capps Can Be Deposed on the Facts Contained in His Affidavit. 
ARGUMENT 
In response to ACI's motion to strike the affidavit of Kyle Capps AMERICAN BANK 
provides a MEMORANDUM IN OPPOSITION and two affidavits from the attorney for 
AMERICAN BANK, C. Clayton Gill. The affidavits submitted by Mr. Gill, rather than support 
the veracity of the statements made by Mr. Capps, present a picture of collusion between BRN 
and AMERICAN BANK to use Mr. Capps to support statements actually made by Kathryn 
Mckinley. These are the very reasons that ACI brought a Motion to Strike the Affidavit ofMr. 
Capps. 
1. The Letter Attached To The Affidavit Is Not Being Offered Simply To 
Establish That BRN Objected In 2009. 
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Again, the MEMORANDUM IN OPPOSITION states that the letter attached to the 
affidavit is not offered for the truth of the matters asserted, but rather to establish that on June 29, 
2009 BRN objected to any liability for the work that ACI performed in 2009. 1 It is of no 
importance under lien law that BRN's attorney objected to liability for the work in 2009; so why 
attach the letter unless one is trying to establish the truth of the facts asserted? But perhaps more 
telling is the very email that Mr. Gill submits in his affidavit wherein he solicits permission from 
Mr. Capp's attorney, Mr. Layman, for permission to call Mr. Capps. The email states: 
Is it OK for me to call Kyle Capps directly? I would like to work up an affidavit 
of Kyle that supports the facts in the attached letter from Kathryn McKinley.2 
No matter how you look at the statement in the email, it does not support AMERICAN 
BANK's current position that Mr. Capps' affidavit was introduced to support the argument that 
ACI did not submit a timely lien for the work completed in March of2009. It is clear from the 
email that the affidavit was necessary to support the letter from Kathryn McKinley. The letter 
argues that the work was trivial, not that the work had not been authorized. The letter states on 
page 2: "Cleary any work done in March, even if separately authorized, was not part of the 
Project, was trivial and cannot be used ..... " The letter attached to Mr. Capps' affidavit is not 
being offered to establish that BRN had an objection in 2009. 
2. Mr. Capps Sworn Testimony Remains Inconsistent And Should Be Stricken. 
More problematic is the question ofMr. Capps' prior inconstant statements. Which 
statements appear more truthful? The sworn statements Mr. Capps made in his deposition in 
March of2011? Or, the sworn statements in the affidavit drafted in August of2011 when, 
pursuant to the email, the affidavit was needed to support the facts in an attached letter? 
1 AMERICAN BANK'S OPPOSITION TO ACI'S MOTION TO STRIKE AFFIDAVIT OF KYLE CAPPS, p.2. 
2 Affidavit ofC. Clayton Gill In Opposition to AC],s Motion to Strike Affidavit of Kyle Capps, Exhibit A, p. L 
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There really is no apparent reason for Mr. Capps' affidavit. It is not even referred to in 
AMERICAN BANK's earlier MEMORANDUM IN SUPPORT, and it cannot be limited to the 
reasons stated in AMERICAN BANK's current MEMORANDUM IN OPPOSITION. Mr. 
Capps' affidavit is not being used to establish that an objection was made in 2009. Mr. Capps' 
affidavit is being submitted for the very reason stated in the email- "to work up" facts to support 
the letter attached to the affidavit. As stated in the email, the letter and the affidavit clearly are 
being offered to prove the facts in the letter, and as such the letter is hearsay and should be 
stricken from the affidavit. 
In the exhibits produced by ACI during Mr. Capps' deposition, the ACI invoice for the 
work at issue in the subsequent lien, Invoice Number 7093, was presented to Mr. Capps. Mr. 
Capps testifies that the numbers in the exhibits, which include Invoice Number 7093, are correct 
based upon his memory.3 Mr. Capps testifies that his on-the-job responsibilities included 
reviewing work completed by ACI and verifying that the remuneration submitted by ACI 
accurately reflected the work that was completed at the job site.4 Given this testimony, Mr. 
Capps never once referred to the exhibits as incorrectly listing unauthorized work, nor did Mr. 
Capps state that the Invoice Number 7093 should not be included because the work was not 
authorized. However, six months later, after AMERICAN BANK works up an affidavit for him 
to sign to support a letter drafted by Kathryn McKinley, Mr. Capps finally remembers that he did 
not authorize the work identified in Invoice Number 7093. 
What Mr. Capps states in his affidavit is also contrary to evidence from Chad Roundree, 
chief financial officer of Black Rock. On July 2, 2009 Mr. Roundree sent an email to ACI 
responding to his review of a list of invoices the same as the invoices that Mr. Capp had before 
3 Wetzel Affidavit, 11-23-11, Capps depo., p. 299111-25, p. 300 111-9. 
4 Wetzel Affidavit, 11-15-11, Capps depo., p. 298, I! 3-7. 
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him in his deposition. Mr. Roundree also affirms that the total in the exhibit, which included 
Invoice Number 7093 for the work ACI completed in March 2009 was correct and included all 
of the time and material, billing retention, and related adjustments.5 Marshall Chesrown also 
approved Invoice Number 7093 as shown in his handwritten confirmation ofthe total amount 
owed to ACI on July 9, 2009.6 None of the other evidence in the record supports the bare bone 
statements made by Mr. Capps in his affidavit. Everything in the record supports the sworn 
statements Mr. Capps made in his deposition. On its face, the testimony Mr. Capps gave in 
March and the testimony Mr. Capps attempts to introduce by affidavit in November 2011 are 
inconsistent and should therefore be stricken. 
3. ACI Was Not Required To Provide Notice To AMERICAN BANK. 
As to the concerns of AMERICAN BANK that Mr. Wetzel's appearance at Mr. Capps' 
deposition was a surprise, It clearly was not a surprise to Mr. Capps or to Mr. Capps' attorney. 
Specifically identified in the deposition is a previous meeting between Mr. Wetzel, Mr. Capps' 
attorney, and Mr. Capps.7 At this previous meeting, the very exhibits presented in the deposition 
were reviewed by Mr. Capps and his attorney. The deposition was called by Taylor Engineering. 
Mr. Capps was testifying as a BRN witness. AMERICAN BANK was at the deposition, 
presumably because it is a party to the litigation just as Mr. Wetzel was there representing ACI, a 
party to the litigation. AMERICAN BANK does not identify a rule that would require ACI to 
independently notify AMERICAN BANK that it would appear at a deposition called by another 
party litigant to depose another party litigant. ACI knows of no rule requiring such notice. 
Although AMERICAN BANK complains that it was unprepared for cross-examination, 
5 Loper Affidavit In Support of Partial Summary Judgment; Exhibit B 
6 Radobenko Affidavit In Support of Motion to Stay Litigation, Compel Mediation and Arbitration, and Appoint 
Mediation and Arbitrator, Exhibits "B-1" and "B-2". 
7 Wetzel Affidavit, 11-23-11, Capps depo., p. 2721112-25, p. 295 ll1-lO. 
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AMERICAN BANK produced over 21 pages of transcript devoted to cross-examination ofMr. 
Capps over the testimony elicited by ACI. 
CONCLUSION 
If ACI was required to prove that the statements in Mr. Capps' affidavit were not true and 
were not based on personal knowledge, the email message set forth above could not be a better 
introduction. Working up an affidavit to support facts stated in someone else's letter is not a 
good test for veracity. ACI does not have to prove if the truth lies in the statements Mr. Capps 
made in March at his deposition or if the truth lies in his affidavit produced 6 months later. ACI 
simply must show that the statements are inconsistent and therefore the affidavit should be 
stricken. AMERICAN BANK's response herein does not provide any guiding light to determine 
what is "true" in Mr. Capps' competing statements. Unfortunately, AMERICAN BANK's 
response just raises more pregnant possibilities. Mr. Capps' affidavit is inconsistent with his 
prior testimony. ACI respectfully requests, in the interests of justice and consistent with the 
Rules of Evidence and Civil Procedure, that the Affidavit of Kyle Capps be stricken, except for 
the language describing himself. 
DATED this~ay of November, 2011. 
B y:"""".~;:::::-~2:::-~~'£:::::'':''::::'''---::;~::::::: 
Steven C. Wetzel 
Attorneys for ACI NORTHWEST, INC. 
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MARSHALL CHESROWN, a single man, 
THORCO, INC., an Idaho corporation, 
CONSOLIDATED SUPPLY COMPANY, 
an Oregon corporation, THE TURF 
CORPORATION, an Idaho corporation, 
WADSWORTH GOLF CONSTRUCTION 
COMPANY OF THE SOUTHWEST, a 
Delaware corporation, POLIN & YOUNG 
CONSTRUCTION, INC., an Idaho 
corporation, TAYLOR ENGINEERING, 
INC., a Washington corporation, 
PRECISION IRRIGATION, INC., an 
Arizona corporation and, 
Crossclaim Defendants. 
COMES NOW Third Party Defendant and Cross-claimant ACI NORTHWEST, INC. 
("ACI"), by and through its attorneys of record, James, Vernon & Weeks, PA, and hereby 
submits this memorandum in response to AMERICAN BANK'S memorandum in opposition to 
ACI's motion for summary judgment. 
INTRODUCTION 
ACI has attempted to reach the heart of the issues of this case and to litigate them 
effectively; however, the real party in interest, the title insurer, is pulling the strings ofthe 
litigation while AMERICAN BANK is offered as a straw man. ACI has not been paid for the 
work that it substantially and competently performed on the Black Rock project due to the title 
insurer's refusal to pay for the benefits to the project. 
UNCONTESTED FACTS 
It is interesting to note that throughout AMERICAN BANK's response to ACI's 
Memorandum in Support of Partial Summary Judgment, no mention is made of the consequences 
and implications of stripping away the rights of laborers and material men. No compelling 
reason is given to disregard the language of the Idaho Constitution as well as the well 
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documented purpose of the mechanic's lien laws. Adoption of the rules AMERICAN BANK 
urges the Court to acknowledge would render the mechanic's lien laws of this state completely 
ineffective. 
AMERICAN BANK also does not address the issue of a meeting of the minds on the 
Golden Release (actually a "Golden Fleece"). The Affidavit of Roberta Bagley is pointed to as 
some sort of "admission" that ACI waived similar lien rights as those presently at issue. 
AMERICAN BANK has offered no evidence that both parties had an understanding of the affect 
of the Golden Fleece. The affidavits of Roberta Bagley, Delores Fletcher, and William 
Radobenko unambiguously state that their understanding of the Golden Fleece's language and 
effect was completely different from what AMERICAN BANK purports is the effect of the 
Golden Fleece. It defies logic as to why any contractor would sign away lien priority rights in 
exchange for no guarantee of payment, and AMERICAN BANK certainly does not offer an 
explanation justifying this position nor does it offer any proof that there was a meeting of the 
minds. The Affidavits of Roberta Bagley and Delores Fletcher are consistent and reflect this 
logical conundrum by explaining that neither had any idea that the Golden Fleece was 
subordinating the rights of ACI to anyone else for future work. 
It is also uncontested that the subordination by AMERICAN BANK violated the statute 
offrauds and basic contract formation. AMERICAN BANK asserts that it is a party to the 
alleged subordination agreement and can move for enforcement. However, it fails to address the 
obvious statute of frauds issue; AMERICAN BANK is not listed anywhere in the Golden Fleece 
and AMERICAN BANK did not even sign the document. These are facts that remain 
uncontested. The requirements of the Statute of Frauds have not been met. 
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It is also uncontested that ACI was not paid any independent compensation for allegedly 
signing away its lien rights in the Golden Release. Mr. Radobenko'sl sworn testimony by 
affidavit remains unchallenged that he never negotiated the inclusion of the Golden Release in 
ACI's contract with BRN allegedly included in the contract as an exhibit.2 Mr. Radobenko never 
saw the exhibit or the Golden Release and did not agree to use it as part of the ACI contract. 
Finally, it is uncontested that AMERICAN BANK relied on a title insurance policy to 
obtain a first priority position and it is the title insurer who is pulling the strings of litigation to 
cover up its error of obtaining true subordination agreements with the contractors. A fact that 
unfortunately is costing all parties valuable time, money, and resources. 
ACI argued in its memorandum supporting its partial summary judgment that the alleged 
waiver of ACT's priority through subordination was unlawful and cited to the cases of Wernecke 
V. Sf. Maries Join School District #401, 147 Idaho 277 (2009), Stoddard v. Hagadone 
Corporation, 147 Idaho 186 (2009) and In re Tamarack Resort Foreclosure & Related 
Proceedings, CV-08-114c, andA.C. Paradis Co. v. H W Maxim Co., 91 A.2d 485 (1952). 
AMERICAN BANK has failed to address or distinguish any of the cases listed which ACI 
assumes means that the relevance of their holdings and applicability to the present case is 
uncontested as well. 
AMERICAN BANK does not contest nor does it reconcile the present legal issues with 
the black letter law of Idaho cited by ACI in its memorandum in support of its partial summary 
judgment that states mechanic's liens are to be liberally construed in favor of those to whom the 
lien is granted. AMERICAN BANK has offered no argument or evidence of how adoption of its 
I See Affidavit of William Radobenko in Support of Motion for Partial Summary Judgment 
2 Affidavit of Radobenko paragraphs 7-11. 
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interpretation of case law would keep with the spirit of the mechanic's lien laws and comply with 
Idaho black letter law of liberally construction of the lien statutes. 
In section 3.3 of ACI's Memorandum in Support of Partial Summary Judgment, ACI 
cited to cases around the nation analyzing the requirements for a valid subordination agreement, 
none of which have been distinguished, cited to, or explained by AMERICAN BANK. 
1. ACI's Lien Is Timely And Valid. 
ACI incorporates as though fully set forth herein its arguments made in ACI's 
Memorandum in Opposition to American Bank's Motion for Summary Judgment Against ACI 
on Invalidity of ACI's Claim of Lien (Count Three of ACI's Cross-Claim), filed on November 
16,2011. 
AMERICAN BANK focuses on a hyper-technical reading of the Idaho statutes and 
internal documentation of ACI. AMERICAN BANK alleges that ACI's claim oflien is invalid 
because there were separate "contracts" and ACI should have filed 12 different claims of lien. 
AMERICAN BANK claims that the $1,000 payment to renew the lien can only apply to one 
project number and therefore only that "contract's" time for filing a lien was extended. 
AMERICAN BANK also claims the lien was not verified. So the lien is entirely invalid, 
untimely and should be thrown out. These arguments are preposterous and fly in the face of the 
wording and spirit ofthe Idaho lien statute and the Idaho constitution. 
As to AMERICAN BANK's arguments regarding separate contracts, beyond the obvious 
arguments for judicial efficiency and the innate inefficiency of filing 12 claims of lien relating to 
work on one project, AMERICAN BANK is missing the fundamental purpose of the mechanic's 
lien laws which are to protect mechanics and laborers from exactly the factual situation in the 
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present case and protect the rights oflaborers.3 The Idaho Code specifically provides for 
situations where there is work done for one owner by creating a "general lien" statute: 
45-103. GENERAL LIEN DEFINED. A general lien is one which the holder 
thereof is entitled to enforce as a security for the perfonnance of all the 
obligations, or all of a particular class of obligations, which exist in his favor 
against the owner of the property. 
The Idaho Supreme Court has confinned that a single lien may be filed for different work on a 
single project: 
Where materials are furnished for the same building or improvement in 
installments and at intervals and the parties intend them to be included in one 
account in settlement, the entire account will be treated as a continuous and 
connected transaction, and the lien limitation begins to run from the last item of 
the contract. 
Valley Lumber & Man. Co. v. Driessel, 13 Idaho 662, 93 P. 765 (1907). Finally, a mechanic's 
lien will not be defeated because it is not perfectly compliant. The Idaho Supreme Court has 
written that, 
Idaho's materialman's lien statute provides that every person who perfonns labor, 
furnishes materials or renders professional services in the construction of a 
building or other structure "has a lien upon the same for the work or labor done or 
professional services or materials furnished." 1. C. § 45-501 (Supp.1998). "The 
purpose of these statutes is to compensate persons who perfonn labor upon or 
furnish material to be used in construction, alteration or repair of a 
structure." Barber v. Honorof) 16 Idaho 767, 768-69, 780 P.2d 89, 90-91 
(1989). The laws regarding materialman's liens are liberally construed in favor of 
the person who perfonns labor upon or furnishes materials to be used in the 
construction ofa building. L & W Supply Corp. v. Chartrand Family Trust,) 36 
Idaho 738, 742--43, 40 P.3d 96, 100-01 (2002). 
Franklin Bldg. Supply Co. v. Sumpter, 139 Idaho 846, 850 (2004). A liberal construction 
does not require the filing of 12 separate lien claims on the same project or property. 
3 See, ACI's Memorandum in Opposition to American Bank's Motion for Summary Judgment Against ACI on 
Invalidity of ACI's Claim ofLien (Count Three of ACI's Cross-Claim), filed on November 16,2011. 
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As a practical matter, ACI's work on the Black Rock project was part of a larger design for a 
golf course and residential community. Mark Hendrickson, the Chief Operating Officer who 
operated as a loan officer during the relevant period of time when the initial loan for the Black 
Rock project was made, drafted a Loan Approval and Instructions document which described the 
project now known as Black Rock North as follows: 
Black Rock North will be an upscale residential development with an I8-hole golf 
course with a 27,500 square foot clubhouse, equestrian center, kids' camp, and 
other recreational improvements. Profits from the Project are estimated at 
$42MM. Though slowing, current local and national market trends appear 
supportive of the Project. '" The infrastructure contractor is ACI Northwest, Inc. 
("ACI"), who acted in similar capacity for The Club at Black Rock project.4 
ACI was the sole provider of infrastructure excavation work on the Black Rock project. 
Although separate invoice numbers and internal documentation may use the word "contract," the 
intention ofthe parties was to have ACI work on the Black Rock project with the end goal of 
creating a functional golf course community. In his deposition testimony, William Radobenko 
explained the scope of the work performed and the interrelatedness: 
Question by AMERICAN BANK's Counsel: In regard to Black Rock North the 
project, I know ACI did a broad spectrum of work on the property. Which parts of 
that work are you contending are improving the property such that if American 
Bank were to take it back they would have some benefit? 
A. I would assume any of the work we did that benefited the property. 
Q. And what would you put in that category? 
A. Golf course construction, wet utility construction, road construction. 
Q. Hold on. Did you say wet utilities? 
A. Yes. 
Q. Water, sewer? 
A. Water, sewer utilities. Road construction. What we would call lot grading, 
where you're grading the native ground for house construction -- home 
construction. I think that that pretty much covers it. 
Q. Can you do a rough chronology on the order in which that work would take 
place. 
A. I can do a rough one. And that would be that you'd do -- start with the grading, 
4 See, ACI's Memorandum in Opposition to American Bank's Motion for Summary Judgment Against ACI on 
Invalidity of ACI's Claim of Lien (Count Three of ACI's Cross-Claim), filed on November 16,2011. 
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because you have to do the grading before you can build the roads. And then 
you'd get the road -- the grading close to elevation, and then you would put in the 
sewer and water. And then you would finish the road grades. And in conjunction 
while you're doing all that, you would be doing the lot grading. So it's kind of 
almost simultaneous; you're doing it all at once. 5 
Later when questioned regarding "contracts," Mr. Radobenko testified as follows: 
Q. But the job numbers you see listed on Exhibit 802, none of those, as far as you 
can tell from the top of your head -- I know you don't have all your records with 
you -- are part of the $7-and-a-halfmillion contract? 
A. I couldn't tell you if they were or they weren't because the job numbers are 
really internal. They don't have anything to do with the contracts.6 
To throw out ACI's liens because they did not file 12 liens of separate amounts but filed 
one single lien describing the total amount due and owing and giving notice of such lien would 
defeat the purpose of the mechanic's lien laws and is contrary to Idaho case law. BRN was on 
notice that sums were due and owed. Once the lien was filed AMERICAN BANK was also 
given constructive if not actual notice of the existence of the liens. AMERICAN BANK also 
points to the Affidavit of Doug Foster as evidence there were separate "contracts" for work; 
however, the Affidavit of Doug Foster explains the internal accounting of ACI and reaching its 
sums due and owed and uses the terminology within its internal documents and for reference for 
the court. No concession or admission of separate "contracts" was ever made by ACI. 
Finally, as to AMERICAN BANK's argument that the lien was not property verified, 
ACI incorporates as though fully set forth herein, section 4 of its Memorandum in Opposition to 
American Bank's Motion for Summary Judgment Against ACI on Invalidity of ACI's Claim of 
Lien (Count Three of ACI's Cross-Claim), filed on November 16, 2011. The Idaho Supreme 
Court has already held that verification does not require any particular or exact language: 
5 Depo. of William Radobenko, p. 15, ll. 21-25, p. 16, II. 1-25. 
6 Depo. of William Radobenko, p. 38, ll. 23-25, p. 39, II. 1-5. 
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Idaho Code § 45-507(4) states that the claim oflien must be verified "to the 
effect that the affiant believes the same to be just." ParkWest's claim oflien 
stated, "1 have read said mechanic's lien and know the contents thereof; the same 
is true of my knowledge." The district court held that the use of the word "true" 
instead of ')ust" rendered the lien invalid. 
The purpose of this verification requirement is "a desire to frustrate the filing of 
frivolous claims." Layrite Products Co. v. Lux, 86 Idaho 477, 484-85,388 P.2d 
105,109 (1964). The word "just" is defined as "[v]alid within the law; lawful: just 
claims," and the word "true" is defined as "exact; precise; accurate; correct: a true 
balance." Dictionary.com. The American Heritage Dictionary of the English 
Language, Fourth Edition. Houghton Mifflin Company, 2004 (accessed June 14, 
2010); and Dictionary.com. Dictionary.com Unabridged. Random House, Inc. 
(accessed June 14, 2010) (italics in originals). The district court did not seek to 
explain how, in this context, the word "true" differed materially from the word 
"just." ParkWest's statement that the claim oflien was "true" substantially 
complied with Idaho Code § 45-507(4). 
Parkwest Homes LLC v. Barnson, 149 Idaho 603, 606 (2010). ACI substantially complied with 
the provisions for verifying its lien under oath, and in fact Ada Loper clearly states that she 
"testifies" in both the claim and endorsement. See Section 4 of ACI's Memorandum in 
Opposition to American Bank's Motion for Summary Judgment Against ACI on Invalidity of 
ACI's Claim of Lien (Count Three of ACI's Cross-Claim), filed on November 16,2011 
2. North Idaho Drilling, Inc.'s Status Under The Idaho Contractor 
Registration Act Does Not Invalidate ACl's Claim Of Lien Against 
The Black Rock Project. 
Idaho's mechanic lien rights are based in the Idaho State Constitution. A statute 
which purports to take away the lien rights of contractor's is inherently unconstitutional 
and directly contrary to the original purpose of the mechanic's lien laws. Even if 
constitutional, the original purpose of the Contractor Registration Act is stated as follows 
in both the original Senate and House Bills relating to the Act: 
The state of Idaho has no way of stopping unscrupulous or dishonest building 
contractors from continuing to practice in this state. There is nothing in current 
law that would prohibit a contractor - even if known to be a "bad actor" - from 
acting as a building contractor. 
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This bill will create a registration system for contractors and would require that all 
contractors be registered with the state Division of Building Safety. It would 
provide a mechanism for the state to remove contractors who prove to be 
incompetent, dishonest, or unprincipled from the registry. 
Application for registration would require a statement disclosing whether any 
person with an ownership interest in the business has ever been suspended or 
prohibited from practicing construction in Idaho or any other state. It would 
require proof that the applicant has complied with Idaho's workers compensation 
law, and that the applicant has a general liability insurance policy in an amount 
not less than $300,000. 
The purpose, therefore, seems to be to remove "bad seeds" from taking advantage of the citizens 
of Idaho. The Act does not seem to apply or contemplate the realities and complexities of larger 
infrastructure projects. This is also evidenced by the case law cited by opposing counsel, 
Prowall Drywall & Insulation, Inc. v. Plainridge. The statute was proposed by home builders, 
and its primary purpose remains a consumer protection statute for home purchasers. Finally, 
applying the holding of Prowall to the present case would result in a huge inequity to ACI and a 
windfall to AMERICAN BANK based upon a statute that strips away the constitutional rights of 
laborers. The statute as interpreted by AMERICAN BANK would be unconstitutional. 
3. There Are No Genuine Issues Of Material Facts As To ACl's Right To A 
Judgment In The Amount Of $1,190,691.60. 
The Cost Savings Incentive was specifically built into the contract between ACI and 
BRN to compensate ACI for using its innovation to improve the project and decrease the overall 
cost. According to the Affidavits of Ada Loper and Doug Foster, filed with ACI's Motion for 
Partial Summary Judgment on November 3, 2011, the total Cost Savings Incentive amount due is 
$736,781.75. As noted in ACI's original Motion for Partial Summary Judgment filed on 
November 3, 2011, Kyle Capps himself testified during his deposition that the "maximum 
amount owed" to ACI would be $736,781.75. There is no contest as to the amount owed for the 
Cost Savings Incentive. The purported inconsistency that AMERICAN BANK points out and 
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enlarges is due to the fact that $736,781.75 of the total cost savings is uncontested as due and 
owing while the amount above $736,781.75 remains contested, a fact that was noted in ACI's 
memorandum in support of partial summary judgment filed on November 3,2011. 
Additionally, the amount of $453,909.85 still appears to be completely and absolutely 
uncontested as a minimum amount due and owing to ACI for its work on the Black Rock project. 
The Affidavits of Ada Loper and Doug Foster have confirmed that the $453,909.85 is still owed 
ACI and opposing counsel's response fails to reference that amount. 
AMERICAN BANK's argument that ACI has somehow waived its right to enforce its 
contractual provision for the Cost Savings Incentive is wrong. In a footnote, AMERICAN 
BANK writes, 
American Bank is arguing that ACI waived its right to lien for any amount owing 
for the costs savings incentive component owing under Contract 6416. American 
Bank is not arguing that ACI waived all rights to recover the costs savings 
incentive component from BRN, nor is there anything in the Golden Release to 
suggest that ACI has waived that contractual claim against BRN. 
AMERICAN BANK's position is inconsistent. AMERICAN BANK argues that it should 
rightfully retain the benefits of ACI's work on the project because it bought the Black Rock 
project while at the same time arguing that it should not have to compensate ACI for such work. 
Such a position is completely inequitable. 
The idea that ACI, or any contractor in fact, would knowingly waive its rights to be paid 
for its work on a construction project is completely ridiculous. The "Golden Fleece" as 
interpreted by AMERICAN BANK, is a deceptive and unscrupulous tactic to trick contractors 
into subordinating their right to be paid to the bank's mortgage. This is especially true when the 
language is suspiciously similar to lien waivers for work already completed which are commonly 
used in the construction field. There was no meeting ofthe minds between BRN and ACI, or an 
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agreement by ACI to use this Golden Release7, or as an alternative argument, the subject clause 
of the Golden Release is ambiguous and unenforceable. Such a provision is unconscionable. 
Enforcement of the "Golden Fleece" would result in a highly inequitable outcome in the case at 
bar. Finally, AMERICAN BANK's claims that the alleged waiver was knowing and voluntary 
are factually unsubstantiated and have been disproved by the affidavits of Roberta Bagley, 
Delores Fletcher and William Radobenko. 
4. The Subordination Contained In The Conditional Lien Waiver Is 
Unenforceable Because AMERICAN BANK Paid No Consideration To ACI 
For Subordination 
AMERICAN BANK cites to Enders v. Wesley W Hubbard & Sons, Inc., 95 Idaho 590 
(1973) and the Wadsworth decision for the proposition that an exchange of promises is sufficient 
consideration. Enders dealt with a lease extension agreement between two parties; a simple 
bilateral contract. In Enders, the respondent lessees attempted to pay $4,000 for a twenty year 
extension of lease which had been discussed and accepted by the previous lessee, but the 
payment was refused by the appellant-owner who argued the consideration was inadequate for 
the lease extension period. Id at 593. The case is wholly irrelevant to the present case in that it 
deals with a simple bilateral contract and involves a lease agreement and not a mechanic's lien or 
waiver. The situation in the present case is vastly different and most closely resembles the 
situation in Pierson v. Sewell, 97 Idaho 38 (1975). In Pierson, the court wrote, 
Whatever may have been Pierson's motivation for executing the lien waiver, 
i.e., receipt of payment upon disbursement of the loan monies by the lending 
institution, evidence is lacking to indicate that the parties expressly agreed that 
payment would be forthcoming to Pierson from Sewell based upon his execution 
of the waiver. Taken at face value, the testimony of both parties indicates that 
they had different intentions at the time of execution of the lien waiver, intentions 
never expressed, as to the purpose and effect ofthat waiver. Clearly, there was no 
7 Affidavit ofRadobenko paragraphs 7-11. 
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meeting of the minds. The minds of the parties must meet on all terms before a 
contract is formed. 
The general rule is that an express waiver of a mechanic's lien must be supported 
by consideration in order to be effective and binding. McCorkle v. Lawson & Co., 
Inc. Accepting the trial court's characterization, the instant consideration would be 
promise of payment in full. Where such consideration fails, the lien waiver is of 
no effect. 10 Thompson on Real Property (1957) states: 'The right to a lien is not 
waived by an agreement of waiver executed in consideration of a promise which 
was not performed.' For the above reasons, the purported waiver failed and was of 
no effect. 
Id. at 42-43. Therefore, consideration for a lien waiver must not only be present but there must 
be a meeting ofthe minds, and the consideration must not subsequently fail; all three 
requirements which have not been met in the present case. ACI received nothing at the signing 
of the Conditional Lien Waiver. Each ofBRN's individual payments to ACI were for nothing 
more than the materials and services that had already been provided by ACI on the project. The 
Golden Release was not part of the contract between ACI and BRN so no additional 
consideration was ever given to AIC for the alleged subordination. Certainly AMERICAN 
BANK did not give any consideration to ACI for a subordination of payment rights. 
Furthermore, as evidenced by the Affidavits submitted with ACI's Memorandum in Support of 
its Motion for Partial Summary Judgment, there was no meeting of the minds as to the 
subordination issue and certainly AMERICAN BANK does not offer any proof that there was a 
meeting of the minds. Finally, assuming arguendo that there initially was consideration for the 
subordination, such consideration failed when ACI was not compensated as promised in the 
exchange of promises to which AMERICAN BANK alludes. 
AMERICAN BANK's final argument is to point to the Wadsworth Verdict at 34 in which 
this Court wrote "Consideration was also provide by Wadsworth contractually agreeing to use 
the Golden Releases as part of its bilateral contract with BRN." This Court's holding in the 
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Wadsworth case relied upon a stipulation of fact to which ACI has not and will not stipulate; that 
there was any contract for or consideration given to ACI for the subordination ofthe "Golden 
Fleece." The "Golden Fleece" was never agreed to by ACI and was not even attached to the 
original contracts between BRN and ACI. 
5. AMERICAN BANK Is Not A Third-Party Beneficiary In The Conditional 
Lien Waiver. 
AMERICAN BANK relies upon three cases to support its argument that it should be 
considered a third party beneficiary to the contract between BRN and ACI. In each case 
AMERICAN BANK cited, the contracting party who would be equivalent to BRN, was a public 
body. To apply Stewart v. Arrlington Const. Co., 92 Idaho 526, 446 P.2d 895 (1968), BRN 
would have to have the same rights and obligations as the City ofIdaho Falls and ACI would be 
required to be working under the legal confines of public works contract with the city. In Just's, 
Inc. v. Arrington Constr. Co., 99 Idaho 462, 462,583 P.2d 997 (1978), BRN would again step 
into the shoes of the City ofIdaho Falls and ACI would again work under the legal confines of a 
public works contractor. In the third case cited by AMERICAN BANK the BRN contract would 
be held by another public entity, the Veterans Administration. These cases are not remotely 
similar to the present case. They are based upon the extra-ordinary requirements unique to 
public contracts and statutes related to municipal law. 
In Partout v. Harper, 145 Idaho 683, 183 P.3d 771 (2008), the dicta cited by 
AMERICAN BANK did not even save Partout's claim that he was somehow a protected class or 
claimant under a contract between the lender and the guarantor, the Veterans' Administration, to 
appraise the house he purchased. The Stewart case was a determination of the right to strike a 
claim in a complaint without benefit of a summary judgment motion and all comments regarding 
third party rights were added as an afterthought by the court. The language cited by 
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AMERICAN BANK is pure dicta to assuage the loss to the plaintiffs who were a widow and an 
orphan. Just's applies the unique law of individual lot owners in a local improvement district 
("LID") see I.C. §§ 50-1701-1772. No construction of the facts can place AMERICAN BANK 
on equal footing with a widow, a home purchaser or a lot owner in an LID. The cases on their 
face have no application. 
AMERICAN BANK claims to be a third party beneficiary under Just's. The third parties 
in Just's were lot owners specifically identified and independently confirmed by an ordinance 
creating the LID. See I.C. § 50-1707, §50-171 O. The city in Just's was acting on behalf of the 
individual lot owners under LID law with the authority to enter into contracts on behalf of the 
LID. See I.C.§§ 50-1701-1754. To apply Just's to the facts at bar, BRN would step into the shoes 
of the city and be acting on behalf of AMERICAN BANK. Additionally if AMERICAN BANK 
is arguing it has the rights of a lot owner in an LID, AMERICAN BANK would be absolutely 
and statutorily obligated as a lot owner to pay ACI for the cost ofthe improvements. It is clear 
from the law cited by AMERICAN BANK that it can never meet the requirements for achieving 
the status of a third party beneficiary because it was never intended under the specific contract 
language between BRN and ACI to be a limited class as defined in Just's. AMERICAN BANK 
admits that it was not expressly identified as a third party beneficiary in the Golden Release so 
under Parthout its claim would fail. AMERICAN BANK clearly does not meet the tests 
required under local improvement district law to be defined as a limited class. AMERICAN 
BANK is not and cannot in this case contort the facts sufficiently to meet the requirements of a 
third part beneficiary as is demonstrated by the very cases it cites for its authority. As previously 
argued in Memorandum in Opposition to American Bank's Motion for Summary Judgment 
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Against ACI on Invalidity of ACI's Claim of Lien (Count Three of ACI's Cross-Claim), filed on 
November 16,2011, AMERICAN BANK is not a third party beneficiary under Idaho law. 
ACI agrees with AMERICAN BANK's contention that it is a competing lien claimant 
and that it has the right to contest the validity and amount of ACI's claim of lien; however, ACI 
affirmatively denies the enforceability of any alleged subordination clause and further contests 
AMERICAN BANK's reliance on such subordination as a party to the contract or a third party 
beneficiary to the contract. AMERICAN BANK has no standing to force ACI to submit to the 
deceptive, ambiguous and inequitable terms of the Golden Fleece, and no provision of mortgage 
foreclosure statute or of Idaho mechanic's lien statutes gives AMERICAN BANK such right. 
6. ACl's Work On The Black Rock Project Improved The Entire Black Rock 
Development Property And Therefore, Its Claim Of Lien Is Valid. 
AMERICAN BANK argues that ACI failed to apportion its lien against the various 
parcels that work was accomplished on; however, this black and white reading ofthe law does 
not take into account the realities found on a large construction project such as the Black Rock 
Development Project. ACI's work encompassed a variety of different aspects which were 
interrelated. AMERICAN BANK, through Leon Royer, admitted to the interrelatedness when he 
testified about his first trip to the site long before the mortgage existed as follows, 
Q. Okay. And was there work being done or indication that work had been done? 
A. I don't believe there is any work being done, but as I testified for John -- in 
John Layman's deposition, you could tell that earth work had been done on that, 
and I believe in that deposition I characterized it as rough grading. I remember 
going up on a hill, which to me would have been the north side of Black Rock 
looking down, and you could see that a pond or a lake had been sculpted. There 
wasn't any water in it. I think Marshall said that this is going to be used to irrigate 
the golf course, and we -- I don't believe we were on any roads. We were in four-
wheel vehicles and we carne in from the east. I remember an old barn or 
something over on the east end, and we carne in around behind that and just kind 
of bush-whacked it through there. 8 
8 Depo. LeonRoyer,p. 111 II. 16-25;p. 11211.1-7. 
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The grading work that Mr. Royer references was accomplished by ACI; work without which the 
water system could not have been put into place and the pond, although centralized in its 
location, had an affect over multiple parcels since it was to be used to irrigate the larger golf 
course area and add beauty to the views and vistas. William Radobenko also gave testimony as 
to the breadth of work and impact of the work that ACI performed on the project: 
Q. Yeah. I mean, what -- in order to get the grading done, what kinds ofthings 
does a contractor have to do? 
A. Well, in this particular case, the first thing that you did was you critique the 
design. And you start by -- they would stake the ground that you were going to 
grade because that's -- or clear. You got to do the clearing first. You're going to 
take out all the brush and all the trees. And I guess I should be pointing this way. 
And then you're going to look at the staking, after you do the clearing -- what we 
call the clearing and grubbing. And you look at the staking and comparethe 
staking to the design of the project. And what you're looking for, generally 
speaking, is how well the engineer did his job. I guess that's one way to put it. 
Because there's no engineer in the room, I'll leave it at that. Because part of our 
job is -- or part of our charge is to critique the design. And by critique, we're 
looking for, you know, is the pipe going in the right direction, downhill for 
example. That's a pretty simplistic answer to what we do but -- and the grades on 
the roads. Are the grades on the roads appropriate for -- because you can only 
have certain grades depending on the highway district involved. And are there 
more efficient ways to do the project than are designed. And it's a pretty tenuous 
responsibility, because the engineer's the person that's looking overyour shoulder 
to make sure that you do everything right, providing whatever compaction testing 
is necessary or inspecting the pipe that's installed. So he's also the one that is 
submitting the design originally to the owner, saying that this is the design that 
we've corne up with and it's a good design; it's the best one we've got based on all 
the information at hand. So it's pretty tough for the contractor to critique the 
design of the professional and say that the design isn't appropriate or there's better 
ways to do it. But it's pretty normal to do that. And depending on which engineer 
you're working with, some engineers are used to working that way because no 
matter how much you go on the ground and look at the surveying and look at the 
terrain, once you open the ground up, things change. And a good example of that 
is in one particular case, I believe the elevation of the road -- and I think it was in 
the Panhandle. We recommended that they raise the road elevation -- I think it 
was about 18 inches to two feet -- and eliminate 3 or $400,000 worth of drill and 
shoot. Drill and shoot being if you lower the road, you got to blast to get the rock 
out of there. And if you raise the road back up, you don't have to do as much 
blasting. So you save quite a bit of money because blasting is very expensive. 
And that was 3 or $400,000, if I recall correctly. So once you get -- and that's an 
ongoing process. You don't just go out on the site and take the plan before you 
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start the job and look at the project. As you're actually doing the work, you may 
find the same thing with the sewer line, for example. They may have it a specific 
depth for a specific reason, and you may find that there's a different depth that 
works better or more economical. And that management part of the contract is one 
of the things that we took on in this particular project. We don't always do that. 
But in this case, I believe that the engineer on Black Rock North was the first time 
Marshall had worked with Taylor on a large project. And we had had a pretty 
good relationship in the design changes on the Club at Black Rock with the 
engineer because we'd worked with Inland Northwest Consultants before on 
changing their design. So you critique the project as you go through it and find 
ways to save the owner money. And, of course, your motivation for doing that is 
to participate in those savings or -- in re-engineering of the project or 
management of the project. And I think that the -- the continual change of the 
design -- and I wouldn't want to say that you're actually managing the engineers, 
but to some degree you are. And that's part of your charge.9 
Because of the nature and breadth of work that ACI performed, it would be impossible to 
limit the improvements that ACI added to the project to specific areas or parcels. See 
also, Affidavit of Ed Morse, a previously disclosed expert witness, filed herewith. 
7. The Language Of The Golden Fleece Is Subject To More Than One 
Interpretation And Is Therefore Ambiguous. 
The determination of whether a contract is ambiguous is an issue of law. See, McDevitt 
v. Sporsman's Warehouse, Inc., 2011 WL 2039635. Black's Law Dictionary defines 
"ambiguity" as "[a]n uncertainty of meaning or intention, as in a contractual term or statutory 
provision." The affidavits of both Delores Fletcher and Roberta Bagley unequivocally show that 
neither intended to subordinate any lien rights of ACI when signing the Golden Fleece. 
Furthermore, neither understood the Golden Fleece language as subordinating the lien rights of 
ACI to that of AMERICAN BANK or any other lien claimant (since AMERICAN BANK was 
not even identified in the language of the Golden Fleece.) AMERICAN BANK alleges "ACI 
offers nothing to distinguish its case from Wadsworth's case, except for regurgitating arguments 
previously raised by Wadsworth and rej ected by this Court ... " however, this claim is erroneous. 
9 Depo. William Radobenko, p. 41, 11. 11-25; p. 4211. 1-25; p. 43 11. 1-25; p. 44, 11.1-20. 
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ACI has offered the sworn testimony of the signer of the Golden Fleece who has attested that 
there could not have been a meeting of the minds since there was no intention on either Ms. 
Fletcher of Ms. Bagley's part to subordinate any lien rights. 
CONCLUSION 
AMERICAN BANK's standing to contest the issue of enforceability and to force the 
hand of ACI into a contract in which AMERICAN BANK has no interest is preventing 
resolution of the ultimate issues of the present case and serves only to confuse the issues. 
AMERICAN BANK has no standing to force ACI to submit to the deceptive, ambiguous and 
inequitable terms ofthe Golden Fleece, and no provision of mortgage foreclosure statute or of 
Idaho mechanic's lien statutes gives AMERICAN BANK such right. The Golden Release was 
never part of the BRN ACI contract. The issue before the court is ACI'S liens. AMERICAN 
BANK tries to obscure this issue with creative but inapplicable arguments that would, if 
enforced, result in the very harm that the creators of the Idaho Constitution and Idaho laws 
sought to prevent: Stripping laborers and materialmen of the benefits of their work. If 
AMERICAN BANK walks away with an improved project and the labor and materialmen walk 
away not fully paid for their labor, an injustice will be inflicted upon the very people Idaho seeks 
to protect. ACI respectfully request that this Court not let that happen. 
DATED this ~9.nay of November, 2011. 
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THE ABOVE-NAMED CROSS-RESPONDENTS, AMERICAN BANK, AND 
THE PARTY'S ATTORNEYS, RANDALL A. PETERMAN, C. CLAYTON 
GILL, AND TYLER J. ANDERSON OF THE FIRM MOFFATT, THOMAS, 
BARRETT, ROCK & FIELDS, CHARTERED LOCATED AT 101 S. 
CAPITOL BLVD., 10TH FLOOR, BOISE, IDAHO, 83702, AND THE CLERK 
OF THE ABOVE ENTITLED COURT. 
NOTICE IS HEREBY GIVEN THAT: 
NOTICE OF CROSS- APPEAL - Page 1 
{C0036329; I } 
1. The above-named Cross-Appellant, Wadsworth Golf Construction Company of 
2 the Southwest ("Wadsworth") appeals against the above named Cross-Respondent to the Idaho 
3 Supreme Court from the Rule 54(b) Judgment entered in the above entitled action on the 6
th 
4 day of October, 2011, Honorable John P. Luster, District Judge, presiding, as well as the 
5 
following Orders associated with such Rule 54(b) Judgment: 
6 
7 
• Memorandum Decision, Findings of Fact, Conclusions of Law, and 
8 Order Following Court Trial as to American Bank's and Wadsworth 
9 Golf Construction Company of the Southwest's Claims entered on 
10 
August 22, 2011. 
11 
2. Wadsworth has a right to Cross-Appeal to the Idaho Supreme Court and the 
12 
13 
judgment and orders entered regarding such Rule 54(b) Judgment described in Paragraph 1 
14 above are appealable pursuant to Rule 11(a)(3), Idaho Appellate Rules. 
15 3. Wadsworth hereby submits the following preliminary statement of issues on 
16 
appeal, provided, that the foregoing list of issues on appeal shall not prevent Wadsworth from 
17 
18 
asserting other issues on appeal: 
19 (a) Whether the District Court erred in finding that Wadsworth received 









(b) Whether the District Court erred III finding that Wadsworth was 
contractually obligated to use the form of a release prepared by BRN Development, Inc. 
(c) Whether the District Court erred in finding that the use by Wadsworth 
on five or six occasions of the BRN Development, Inc. prepared release form was not by 
mistake. 
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(d) Whether the District Court erred in finding that American Bank was a 



























(e) Whether the District Court erred in finding that American Bank had 
standing to enforce the terms of the Wadsworth-BRN Development, Inc. contact and the terms 
of the BRN Development, Inc. prepared release form. 
4. Wadsworth is not requesting any additional reporter's transcript. 
5. Wadsworth is not requesting any additional documents to be included in the 
clerk's record other than those automatically included under Rule 28, LA.R., and those 
designated by the Cross-Respondent in the initial Notice of Appeal. 
6. Wadsworth is not requesting any additional exhibits other than those requested 
in the original Notice of Appeal. 
7. I certify: 
(a) That the Cross-Appeal filing fee has been paid and that service has been 
made upon all parties required to be served pursuant to Rule 20, LA.R. 
DATED this c?\ day of December, 2011. 
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Edw~.Anson 
WITHERSPOON KELLEY 
The Spokesman Review Building 
608 Northwest Boulevard, Suite 300 




























CERTIFICATE OF SERVICE 
I certify that on this g day of December, 2011, I caused a true and correct copy of 
NOTICE OF CROSS- APPEAL to be forwarded, with all required charges prepaid, by the 
methodes) indicated below, to the following person(s): 
Service to parties required by Idaho Appellate Rules: 
Nancy L. Isserlis 
Elizabeth A. Tellessen 
Winston & Cashatt 
Bank of America Financial Center 
601 W. Riverside, Suite 1900 
Spokane, Washington 99201-0695 
Attorney for Plaintiff 
Randall A. Peterman 
C. Clayton Gill 
Tyler J. Anderson 
Moffatt Thomas Barrett Rock & Fields Chtd. 
101 S. Capital Blvd., 10th Floor 
Boise, Idaho 83702 
Attorney for Plaintiff American Bank 
Richard D. Campbell 
Campbell, Bissell & Kirby, PLLC 
7 South Howard Street, Suite 416 
Spokane, WA 99201 
Attorney for Defendant, Polin & Young 
Construction, Inc. 
Charles B. Lempesis 
Attorney at Law 
W 201 7th Avenue 
Post Falls, Idaho 83854 
Counsel for Thorco, Inc. 
Douglas Marfice 
Ramsden & Lyons, LLP 
P.O. Box 1336 
Coeur d'Alene, Idaho 83816-1336 
Attorneysfor Trustee o/the Ryker Young 
Revocable Trust 
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John R. Layman 
Layman, Layman & Robinson, PLLP 
601 S. Division Street 
Spokane, Washington 99202 
Counselfor BRN Development, Inc., 
BRN Investments, Lake View A G, Rohert Leven, 
Trustee for the Roland M Casati Family Trust 
and, Marshall Chesrown 
Gregory Embrey 
Witherspoon Kelley 
608 Northwest Blvd., Ste. 300 
Coeur d'Alene, ID 83814 
Counsel for Taylor Engineering, Inc. 
Terrance R. Harris 
Ramsden & Lyons, LLP 
P.O. Box 1336 
Coeur d'Alene, Idaho 83816-1336 
Receiver Maggie Y Lyons 
Steven C. Wetzel 
James Vernon & Weeks, PA 
1626 Lincoln Way 
Coeur d'Alene, Idaho 83814 
Attorney for Third Party Defendant ACI 




























Via Fax: 208-664-1684 
nson 
rneys for Wadsworth Golf Construction 
Company of the Southwest 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE 
OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI 










BRN DEVELOPMENT, INC., an Idaho ) 
corporation; BRN INVESTMENTS, LLC, an ) 
Idaho limited liability company; LAKE VIEW ) 
AG, a Lichtenstein company; BRN-LAKE VIEW ) 
JOINT VENTURE, an Idaho general partnership; ) 
ROBERT LEVIN, Trustee for the ROLAND M. ) 
CASA TI FAMILY TRUST, dated June 5, 2008; ) 
E. RYKER YOUNG, Trustee for the E. RYKER ) 
YOUNG REVOCABLE TRUST; MARSHALL ) 
CHESROWN, a single man; IDAHO ROOFING ) 
SPECIALIST, LLC, an Idaho limited liability 
company; THORCO, INC., an Idaho corporation; ) 
CONSOLIDATED SUPPLY COMPANY, an ) 
Oregon corporation; INTERSTATE CONCRETE ) 
& ASPHALT COMPANY, an Idaho corporation; ) 
CONCRETE FINISHING, INC., an Arizona ) 
corporation; THE TURF CORPORATION, an ) 
Idaho corporation; WADSWORTH GOLF ) 
CONSTRUCTION COMPANY OF THE ) 
SOUTHWEST, a Delaware corporation; POLIN 
& YOUNG CONSTRUCTION, INC., an Idaho 
corporation, TAYLOR ENGINEERING, INC., a 
Washington corporation; PRECISION 
IRRIGA TION, INC., an Arizona corporation; and 






CASE NO. CV-09-2619 
MEMORANDUM DECISION AND 
ORDER RE: AMERICAN BANK'S 
MOTION FOR SUMMARY JUDGMENT 
AGAINST ACI NORTWEST, INC. ON 
INVALIDITY OF ACI'S CLAIM OF 
LIEN (COUNT 3 OF ACI'S CROSS-
CLAIM); ACI NORTHWEST, INC.'S 
MOTION TO DISMISS; ACI 
NORTWEST, INC.'S MOTION FOR 
PARTIAL SUMMARY JUDGMENT 
MEMORANDUM DECISION AND ORDER RE: AMERICAN BANK'S MOTION FOR SUMMARY 
JUDGMENT AGAINST ACI ON INVALIDITY OF ACI's CLAIM OF LIEN (COUNT THREE OF 
ACI'S CROSS-CLAIM); ACI NORTHWEST, INC. 'S MOTION TO DISMISS; ACI NORTWEST, INC'S 
MOTION FOR PARTIAL SUMMARY JUDGMENT 
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Washington corporation, d/b/a WILBERT 
PRECAST, 
Defendants. 
TA YLOR ENGINEERING, INC., a 
Washington corporation, 
Third Party Plaintiff, 
vs. 
ACI NORTHWEST, INC., an Idaho 
corporation; STRATA, INC., an Idaho 
corporation; and SUNDANCE 
INVESTMENTS, LLP, a limited liability 
partnership, 
Third Party Defendant. 
































AMERICAN BANK, a Montana banking ) 
corporation; BRN DEVELOPMENT, INC., an ) 
Idaho corporation; BRN INVESTMENTS, LLC, ) 
an Idaho limited liability company; LAKE VIEW ) 
AG, a Lichtenstein company; BRN-LAKE VIEW ) 
JOINT VENTURE, an Idaho general partnership; ) 
ROBERT LEVIN, Trustee for the ROLAND M. ) 
CASATI FAMILY TRUST, dated June 5, 2008; ) 
E. RYKER YOUNG, Trustee for the E. RYKER ) 
YOUNG REVOCABLE TRUST; MARSHALL 
CHESROWN, a single man; THORCO, INC., an ) 
Idaho corporation; CONSOLIDATED SUPPLY ) 
COMPANY, an Oregon corporation; THE TURF ) 
CORPORATION, an Idaho corporation; ) 
WADSWORTH GOLF CONSTRUCTION ) 
COMPANY OF THE SOUTHWEST, a Delaware ) 
corporation; POLIN & YOUNG 
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JUDGMENT AGAINST ACI ON INVALIDITY OF ACI's CLAIM OF LIEN (COUNT THREE OF 
ACI'S CROSS-CLAIM); ACI NORTHWEST, INC.'S MOTION TO DISMISS; ACI NORTWEST, INC'S 
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CONSTRUCTION, INC., an Idaho corporation, 
TAYLOR ENGINEERING, INC., a Washington 
corporation; PRECISION IRRIGATION, INC., 








ACI Northwest, Inc. and American Bank dispute whether ACI Northwest 
has a valid claim of lien. The parties have moved for summary judgment 
on the issue, as well as other issues. 
C. Clayton Gill, MOFFATT, THOMAS, BARRETT, ROCK & FIELDS, CHTD., and 
Elizabeth A. Tellessen, WINSTON & CASHATT, for Plaintiff/Counterclaim Defendant 
American Bank. 
Steven C. Wetzel and Kenneth Huitt, JAMES VERNON & WEEKS, P.A., for 
Defendant/Counter Claimant ACI Northwest, Inc. 
I. COURSE OF PROCEDURE 
Over two years after the commencement of this action, on August 24, 2011, in 
accordance with the practice of liberally allowing the amendment of pleadings, ACI 
Northwest, Inc. ("ACI") filed an "Amended Answer to Taylor Engineering, Inc. 's Third 
Party Complaint and Defendant ACI Northwest Inc. 's Amended Cross Claims and 
Demand for Jury Trial" ("Amended Cross-Claim"). The document contained four 
claims, three of which are against American Bank as a cross-defendant. I 
Shortly thereafter, American Bank filed two motions: "Motion for Partial 
Summary Judgment Re: Count [4] of ACI's First Amended Cross-Claim" and "Motion 
for Summary Judgment Against ACI Northwest, Inc. on Invalidity of ACI's Claim of 
Lien (Count Three of ACI's Cross-Claim)" ("American Bank's Motion"). American 
I Count 2 is a breach of contract claim against BRN Development, Inc. At the November 29,2011, hearing 
in this matter, counsel for ACI stated that this Count is currently "dormant." 
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Bank supported the motions with voluminous affidavits and memoranda. ACI responded 
with similarly extensive supporting affidavits and memoranda. ACI also filed two 
motions: "Motion for Partial Summary Judgment" ("ACI's Motion") and a "Motion to 
Dismiss" ("ACI's Motion to Dismiss"). ACI supported the motions with supporting 
affidavits and memoranda, and American Bank responded in tum. 
After some delay at the request of ACI, this Court held a hearing on all the 
motions on November 29, 2011. After hearing from the parties, this Court entered an 
oral order granting American Bank's Motion for Partial Summary Judgment Re: Count 4 
of ACI's First Amended Cross-Claim, and dismissed Count 4.2 This Court then took the 
remaining motions under advisement, and now enters this order. 
II. LEGAL STANDARDS FOR MOTIONS FOR SUMMARY JUDGMENT 
Idaho Rule of Civil Procedure 56( c) provides for summary judgment where there 
is no genuine issue of material fact and the moving party is entitled to judgment as a 
matter of law, based on the "pleadings, depositions, and admissions on file, together with 
any affidavits." Zumwalt v. Stephan, Balleisen & Slavin, 113 Idaho 822, 748 P.2d 405 
(Ct. App. 1987). Once the moving party has properly supported the motion for summary 
judgment, the non-moving party must come forward with evidence which contradicts the 
evidence submitted by the moving party and which establishes the existence of a material 
issue of disputed fact. Zehm v. Associated Logging Contractors, Inc., 116 Idaho 349, 
2 This Court also denied ACI's "Motion to Strike Affidavit of Kyle Capps," and informed the parties that 
this Court would evaluate the objections set forth in the following motions and base its opinion here on 
evidence admissible as per the Idaho Rules of Evidence and I.R.C.P. 56: American Bank's "Motion to 
Strike Portions of the Affidavits Submitted by ACI in Support of its Motion for Summary Judgment," 
ACJ's "Motion to Strike Affidavit of Bryan Klein," and American Bank's "Objection to the Affidavit of 
Steven C. Wetzel Dated November 15,2011." 
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775 P.2d 1191 (1988). "If the adverse party desires to serve opposing affidavits the party 
must do so at least 14 days prior to the date of the hearing. The adverse party shall also 
serve an answering brief at least (14) days prior to the date of the hearing." LR.C.P. 
56( c). If the record contains cont1icting inferences or if reasonable minds might reach 
different conclusions, a summary judgment must be denied. Roell v. City of Boise, 130 
Idaho 197,938 P.2d 1237 (1997); Bonz v. Sudweeks, 119 Idaho 539, 808 P.2d 876 
(1991). 
The facts in the record are to be liberally construed in favor of the party opposing 
the motion. The opposing party cannot rest upon mere allegations or denials, but the 
party's response, by affidavits or otherwise, must set forth specific facts showing that 
there is a genuine issue of material fact. (LR.C.P. 56(e)); Smith v. Meridian Joint School 
District No.2, 128 Idaho 714,918 P.2d 583 (1996); G & M Farms v. Funk Irrigation Co., 
119 Idaho 514, 808 P.2d 851 (1991); Edwards v. Conchemco, Inc., 111 Idaho 851, 727 
P.2d 1279 (Ct. App. 1986). 
III. FINDINGS OF FACT 
This Court has reviewed the pleadings from the parties and makes the following 
factual findings. Additionally, the course of proceedings and some of the facts applicable 
to this Order are included in this Court's February 2, 2011, "Memorandum Decision, 
Findings of Fact, Conclusions of Law and Order Re: American Bank's and Wadsworth 
Golf Construction Company of the Southwest's Cross-Motions for Summary Judgment" 
(February 2, 2011 Decision). This Court hereby finds as follows: 
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1. BRN Development, Inc. ("BRN") contracted with multiple parties to design and 
construct a golf course and residential housing project on approximately 1 000 acres 
called the "Black Rock North" project, in Kootenai County, Idaho. February 2, 2006, 
Decision, pp.3-4. 
2. On or about February 2, 2007, BRN and American Bank executed loan 
documents whereby American Bank loaned BRN $15 million dollars. American Bank 
recorded its mortgage against the property on February 6, 2011. February 2, 2011, 
Decision, pp.3-4. 
3. ACI began performing work on the Black Rock North Project on August 26, 
2006. ACI 30(b)(6) Deposition taken on 3/8/11 ("1st ACI Depo."), 39:25 - 40:2. 
4. Between August 26, 2006 and September 25, 2008, BRN and ACI entered into 
thirteen separate contracts requiring ACI to perform different kinds of work on the Black 
Rock North Project and BRN to pay ACI for that work. Some of the contracts are oral, 
some written, and the scope of work for each contract varies, but each contract is 
individually numbered by ACI and separately invoiced by ACI, and pertains to specific 
work performed during specific periods. 
5. The first contract between BRN and ACI is a written contract dated effective 
January 5, 2007, identified as "6416" ("6416 Contract"). See Depo. Ex. 803, attached as 
Ex. D to the Affidavit of C. Clayton Gill Filed in Support of American Bank's Motion for 
Summary Judgment on Invalidity of ACI's Claim of Lien ("Gill Aff."); 2nd ACI Depo. 
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10:20 - 11:2; ACI 30(b)(6) 1st ACI Depo., 36:23 - 37:3.3 The 6416 Contract contains a 
cost savings component. Id. The scope of work for the 6416 Contract consisted of 
preliminary site work, mass excavation, storm water and drainage, erosion control, road 
construction, and other expense items related to work on the construction of the Black 
Rock North Golf Course. See 2nd ACI Depo. 72:2-7. ACI's scope of work under such 
contract was reduced via change orders. See 2nd ACI Depo. 12:24 - 17:20. ACI last 
provided labor, services, or materials to the Project under the 6416 Contract until May 
15, 2008. See 1st ACI Depo. 37:16 - 39:24. ACI's last invoice issued for the 
6416 Contract is dated June 12, 2008, and was paid in full on July 25,2008, along with 
all of ACI's other open invoices issued under the 6416 Contract. See Depo. Ex. 837, 
attached as Ex. E to Gill Aff. ACI has never invoiced BRN for this costs savings 
component of the 6416 Contract. See 1st ACI Depo. 45:7-17; Depo. Ex. 837, attached as 
Ex. E to Gill Aff.4 
6. The second contract between BRN and ACI is a written contract dated effective 
February 26, 2008, identified as 8027 ("8027 Contract"). See Depo. Ex. 804, attached as 
Ex. F to Gill Aff.; 1st ACI Depo. 62:23 - 63:7. The scope of work for the 8027 Contract 
consisted of "building roads with pavement you can drive on and installing sewer lines 
and water lines that carry sewage and water to the residential lots and parts of the golf 
course irrigation system." See 2nd ACI Depo. 80: 12 - 81:3 and 82:8-14. ACI's scope of 
3 The excerpts from the 1st ACI Depo. were offered as Ex. C to the Gill Aff. and the excerpts from the 2nd 
ACI Depo. were offered as Ex. B to the Gill Aff. 
4 ACI states in its claim of lien that the amount owing for the "Bonus Per Contract for Cost Savings" is 
$1,045,752.57. See Ex. A to Gill Aff. At the 30(b)(6) deposition of ACI taken on March 8,2011, ACI 
claimed that the amount owing under the 6416 Contract for the cost savings component is $1,130,711.31. 
See IstACI Depo. at23:13 -24:10. 
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work on the 8027 Contract increased via change orders. See 2nd ACI Depo. 54:21 -
55:7. ACI first started performing work on the Project under the 8027 Contract on 
January 24, 2008. See 1 st ACI Depo. 72:5-11. ACI last provided labor, services, or 
materials to the Project under the 8027 Contract on January 10,2009. Id. 6. 
7. The third contract between BRN and ACI is a written contract dated effective 
May 23, 2008, and is identified as 8097 ("8097 Contract"). See Depo. Ex. 805, attached 
as Ex. G to Gill Aff.; 1st ACI Depo. 64:16 - 65:7. The scope of work for the 
8097 Contract consisted of the provision of materials and labor necessary to install utility 
services, including septic, sewer and domestic water lines, to a comfort station on hole 
number five of the golf course, described as a restaurant with restroom facilities, on the 
Black Rock North Golf Course. See Depo. Ex. 805 at Bates No. ACI 000067; 1st ACI 
Depo. 64:16-23; 2nd ACI Depo. 87:8-13 and 88:3 - 90:13. ACI's scope of work on the 
8097 Contract increased via change orders. See 2nd ACI Depo. 91: 14-24. ACI first 
started performing work on the Project under the 8097 Contract on May 16, 2008. See 
1st ACI Depo. 77:13-15. ACI last provided labor, services, or materials to the Project 
under the 8097 Contract on October 27,2008. See 1st ACI Depo. 77:16-18. 7. 
8. The fourth contract between BRN and ACI is a written contract dated effective 
August 13, 2008, and is identified as 8101 ("8101 Contract"). See Depo. Ex. 806, 
attached as Ex. H to Gill Aff.; 1 st ACI Depo. 65 :22 - 66: 13. The scope of work for the 
8101 Contract consisted of the provision of materials and labor necessary to install utility 
services, including sewer and potable water and dry utility conduit for cable television, 
telephone, and gas lines, to the portion of the golf course and residential development 
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located south of Loffs Bay Road, or more commonly referred to as the "Panhandle." See 
Depo. Ex. 806 at Bates No. ACI 000086; 2nd ACI Depo. 92:8 - 95:14. The scope of 
work for the 8101 Contract also included erosion control for any areas disturbed as part 
of the scope of work completed under the 8101 Contract. ld. ACI's scope of work on the 
8101 Contract increased via change orders. See 2nd ACI Depo. 95:18 - 96:13. ACI first 
started performing work on the Project under the 8101 Contract on June 10, 2008. See 
1st ACI Depo. 79:21-24. ACI last furnished labor, services, or materials to the Project 
under the 8101 Contract on January 10,2009. ld. 79:25 - 80:2. 
9. The fifth contract between BRN and ACI is a written contract dated effective May 
23, 2008, and is identified as 8104 ("8104 Contract"). See Depo. Ex. 807, attached as 
Ex. I to Gill Aff.; 1st ACI Depo. 66:20 - 67:10. The scope of work for the 8104 Contract 
included the installation of sewage pipe and erosion control and remediation for the areas 
disturbed during the installation of such sewage pipe. See Depo. Ex. 807 at ACI 000107; 
2nd ACI Depo. 100:9 - 101:7. ACI first started work under the 8104 Contract on 
June 13, 2008. See 1st ACI Depo. 81:24 - 82:2. ACI last provided labor, services, or 
materials to the Project under the 8104 Contract on October 7, 2008. ld., 82:3-6. 
10. The sixth contract between BRN and ACI is an oral contract referred to as 8058 
("8058 Contract"). See 2nd ACI Depo. 83:2 - 85:3. The scope of work for the 
8058 Contract was for the demolition of an existing building and asbestos removal. ld., 
82: 19 - 84:5. ACI first started work on the Project under the 8058 Contract on March 31, 
2008. See 1st ACI Depo. 74:19-22. ACI last provided labor, services, or materials to the 
Project under the 8058 Contract on July 16,2008. 1d.,74:23-25. 
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11. The seventh contract between BRN and ACI is an oral contract referred to as 
8186 ("8186 Contract"). See 2nd ACI Depo. 103:7-16. The 8186 Contract was a time 
and materials contract "for erosion control, which would include, but not be limited to the 
installation of silt fencing, straw bales, straw waddles, ditch and swale excavation, 
hauling in some three-quarter-inch rock bringing in ballast, which is large size rock, on 
the road to hole No.9." Id., 103:7 -104:2. The 8186 Contract included work on the golf 
course. Id., 104:3-8. ACI first started work under the 8186 Contract on September 15, 
2008. ACI's last work for the Project under the 8186 Contract was on January 10,2009. 
12. The eighth contract between BRN and ACI is an oral contract identified as 8187 
("8187 Contract"). See Depo. Ex. 835, attached as Ex. K to Gill Aff.; 1st ACI Depo. 
38:10 - 39:10; 2nd ACI Depo. 105:18 -106:1. The scope of work for the 8187 Contract 
included excavation and grading and the installation of a culvert for a new clubhouse to 
be built on the Black Rock North Golf Course. See 2nd ACI Depo. 105:18 -107:2. ACI 
first started work on the Project under the 8187 Contract on September 8, 2008. See 
Depo. Ex. 835, attached as Ex. K to Gill Aff.; 1st ACI Depo. 38:10 - 39:10. ACI last 
provided labor, services, or materials to the Project under the 8187 Contract on 
October7,2008.Id.;seealso2ndACIDepo.107:7-10. 
13. The ninth contract between BRN and ACI is an oral contract identified as 8503 
("8503 Contract"). See Depo. Ex. 835, attached as Ex. K to Gill Aff.; 2nd ACI Depo. 
107: 15-19. The scope of work for the 8503 Contract included the installation of conduit 
for electrical wiring, closed circuit TV, cabling, cable TV, and satellite underneath the 
main gate entrance to the Black Rock North Golf Course. See 2nd ACI Depo. 107:20-
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108:8. ACI first started work on the Project under the 8503 Contract on June 2, 2008. 
See Depo. Ex. 835, attached as Ex. K to Gill Aff. ACI last provided labor, services, or 
materials to the Project under the 8503 Contract on November 6, 2008. ld. 
14. The tenth contract between BRN and ACI is an oral contract identified as 8964 
("8964 Contract"). See Depo. Ex. 835, attached as Ex. K to Gill Aff.; 2nd ACI Depo. 
109: 11-16. The scope of work for the 8964 Contract included "the placement of ballast, 
which again is a large size rock for detours, a ditch line under a cart path, three-quarter 
inch rock that was hauled in for a pipe run ... [,] a tie-in to eight-inch purple 
pipe ... used for irrigating the golf course." See 2nd ACI Depo. 109:17-25. ACI first 
started work on the Project under the 8964 Contract on August 28, 2008. See Depo. 
Ex. 835, attached as Ex. K to Gill Aff. ACI last provided labor, services, or materials to 
the Project under the 8964 Contract on October 21, 2008. ld. 
15. The eleventh contract between BRN and ACI is an oral contract referred to as 
8970 ("8970 Contract"). See Depo. Ex. 835, attached as Ex. K to Gill Aff.; 2nd ACI 
Depo. 111 :4-9. The scope of work for the 8970 Contract included "cart path work on 
holes No.5 and 6," such as "some sleeving of a water pipe, installation of a 24-inch 
storm drain, some minor excavation, hauling in of crushed rock, placing of ballast 
underneath the cart path." See 2nd ACI Depo. 111:4-18. ACI first started work on the 
Project under the 8970 Contract on September 4, 2008. See Depo. Ex. 835, attached as 
Ex. K to Gill Aff. ACI last provided labor, services, or materials to the Project under the 
8970 Contract on September 25, 2008. ld. 
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16. The twelfth contract between BRN and ACI is an oral contract identifed as job 
number 8974 ("8974 Contract"). See Depo. Ex. 835, attached as Ex. K to Gill Aff.; 2nd 
ACI Depo. 112:25 - 113:4. The scope of work for the 8974 Contract included the 
hauling and placement of topsoil at the Kootenai Camp for kids at Black Rock North. 
See 2nd ACI Depo. 113:5 - 114:16. ACI first started work on the Project under the 
8974 Contract on September 24,2008. See Depo. Ex. 835, attached as Ex. K to Gill Aff. 
ACI last provided labor, services, or materials to the Project under the 8974 Contract on 
September 25, 2008. Id. 
17. ACI alleges that it entered into a thirteenth contract with BRN. This thirteenth 
contract was an oral contract that ACI internally referred to as its job number 9914 
("9914 Contract"). See Depo. Ex. 835, attached as Ex. K to Gill Aff.; 2nd ACI Depo. 
17:21 - 19:7.5 The scope of work for the 9914 Contract included erosion control work 
performed at an unknown location on the Project. See 2nd ACI Depo. 18:5 - 22:9 and 
32:12-20. ACI first started work on the Project under the 9914 Contract on March 5, 
2009. See Depo. Ex. 835, attached as Ex. K to Gill Aff. ACI last provided labor, 
services, or materials to the Project under the 9914 Contract on March 30, 2009. ld. 
18. ACI invoiced BRN separately. See Depo. Exs. 802B and 837, attached as Exs. J 
and E to Gill Aff. 
19. American Bank filed a complaint with this Court on April 2, 2009, initiating 
foreclosure proceedings on its mortgage. 
5 Of note, ACI invoiced Black Rock Development, Inc. and not BRN Development, Inc. for its work 
performed under the 9914 Contract. See Ex. N to Gill Aff. For summary judgment purposes only, 
American Bank admits that ACI and BRN entered into a thirteenth contract. 
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20. On June 15, 2009, ACI recorded its "Claim of Lien." See Ex. C to ACI's Cross-
Claim, attached as Ex. A to Gill Aff. Attached to this Claim of Lien is a document titled 
"ACI Northwest, Inc., Schedule of Current Amounts Due from Black Rock Entities" 
("Schedule"). Id. This Schedule does not include work performed on the 9914 Contract 
between March 5, 2009 and March 30, 2009. Id. However, the Claim of Lien's first 
page, paragraph 6 states that the Claim of Lien is for "performance of the related labor 
and furnishing of the related materials commenced on October 1, 2006, and ended on 
March 17, 2009." Id. The Schedule does not identify any "due date" for any "invoice 
number" after December 12, 2008. 
21. On December 11, 2009, BRN paid $1,000.00 to ACI, which ACI applied to the 
balance owing for work performed under the 8964 Contract. See Depo. Ex. 839, attached 
as Ex. L to Gill Aff.; 1st ACI Depo. 112:23 - 114:5; Depo. Ex. 802B at ACI 000291. 
22. ACI filed an action to foreclose its claim of lien on June 7, 2010. See ACI 
Northwest, Inc.'s Answer to Taylor Engineering, Inc.'s Third Party Complaint, and 
Defendant ACI Northwest, Inc.'s Cross-Claim and Demand for Jury Trial. 
IV. ANALYSIS 
A. AMERICAN BANK'S MOTION FOR SUMMARY JUDGMENT AGAINST 
ACI ON COUNT THREE IS GRANTED BECAUSE ACI DOES NOT 
HAVE A VALID LIEN CLAIM; ACl's MOTION FOR PARTIAL 
SUMMARY JUDGMENT IS DENIED. 
1. Count 3 
The following is Count 3 as it appears in the Amended Cross-Claim filed by ACI 
on August 24, 2011: 
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17. A CI, as a registered Idaho contractor, performed labor, supplied 
equipment and furnished materials for various construction work, 
including but not limited to construction design, construction management 
and physical construction of streets, golf course, golf cart paths, culverts, 
ditches, swales, wet and dry utilities, along with demolition, excavation, 
and piping on the improved property. The first materials were delivered 
to the project on August 22, 2006. The first labor on the job commenced 
on August 26, 2006. The major work was commenced on October 1, 2006, 
which has continued in various degrees of performance until March 30, 
2009, at the express and implied request of BRN and with the full 
knowledge of BRN and American Bank. 
18. As of June 15, 2009, the amount due and owing to ACI from BRN 
for labor performed, equipment supplied and materials furnished was 
$1,499,827.63, which included various labor and material, excluding 
interest owed pursuant to the terms of the contracts. As a result, on that 
same date, ACI recorded a Claim of Lien against the Improved Property 
for the principal amount due, interest thereon and costs and attorney's 
fees pursuant to Idaho Code 45-513. 
19. BRN later made a partial payment on account on December 9, 
2009, for which ACI recorded an Endorsement to Claim of Lien for 
Payment on Account. 
20. Pursuant to the Contracts, the amount currently due and owing to 
ACI, excluding interest, is $1,501,590.50 . .. 
21. ACI recorded a claim of lien on the Subject Property [(Attached as 
Exhibit C)}. The claim of lien was extended by an "Endorsement to Claim 
of Lien for Payment on Account," [Attached as Exhibit D)}. ACTs lien 
was entitled to foreclosure, priority and/or a determination of the title, 
estate or interest of all parties hereto pursuant to Idaho Code §§ 45-506, 
45-507, 45-510, 45-512 and 45-1302; however American Bank and ACI 
stipulated to release the lien of ACI An Order releasing the ACI lien was 
entered on July 27, 2010, and a "Release of Mechanic's Lien Bond" from 
International Fidelity Insurance Company was posted. International 
Fidelity Insurance Company is obligated to pay ACI such amounts as this 
Court may act judge to have be owing with interest, cost, and attorney fees 
[(Attached as Exhibit E)}. Due to the posting of the bond, no priority is 
relevant, but if deemed to be relevant, then ACTs lien priority would be 
superior to American Bank. 
ACI requests the following relief: 
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1. For Judgment in favor of ACI declaring that the lien recorded by 
ACI against the Subject Property and as extended through partial payment 
by BRN and recorded endorsement is valid and has fulfilled all statutory 
requirements. 
2. For judgment declaring that the sum, as proven in trial, is owed by 
the lien claimant's debtor to have been secured by the Subject Lien along 
with interest (highest rate allowed by Idaho law), and reasonable cost and 
attorney fees as determined by this court. 
3. For any other relief that the Court deems just and proper. 
More specifically, ACI seeks to recover the following amounts as per its Claim of 





























2. ACI Failed to Timely File Its Claim of Lien on Twelve of the Thirteen 
Contracts. ACI Failed to Timely Foreclose on the Claim of Lien as to the 
9914 Contract. 
American Bank moves for partial summary judgment on Count 3, arguing that 
ACI does not have a valid lien claim because ACI failed to timely file and/or foreclose its 
Claim of Lien. As matter of law ACI failed to timely file its Claim of Lien as to twelve 
of the thirteen contracts, and failed to timely foreclose on its Claim of Lien in regards to 
the thirteenth contract. As a result, Count 3 must be dismissed. 
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a. ACI Failed to Timely File its Claim of Lien as to Twelve of the Contracts. 
Idaho Code Section 45-507 establishes the requirements for a valid lien, and 
importantly subsection (2) provides that "the claim shall be filed within ninety (90) days 
after the completion of the labor or services, or furnishing of materials." Of course, 
whether the work performed is under a single contract or multiple contracts effects the 
time for filing a claim oflien. In Terra-West, Inc. v. Idaho Mutual Trust, LLC, the Idaho 
Supreme Court relied on White v. Constitution Mining & Mill Co., 56 Idaho 403, 420, 55 
P.2d 152, 160 (1936), where the Idaho Supreme Court held that a mechanic's lien, "if any 
exists at all, relates back to the date of the commencement of the work or improvement or 
the commencement to furnish the material." 150 Idaho 393, 400-401, 247 P.3d 620, 627-
28 (2010). The Court in Terra-West held that 
so long as a lien is filed within ninety days after the completion of the 
labor or services, the lien may encompass the entirety of the work 
performed under a single contract ... In other words, the lien attaches at 
the time that work is commenced under a contract, and if all work is 
completed pursuant to that same contract, a lien claimant may file a 
mechanic's lien encompassing all such work so long as the statutory 
guidelines are fulfilled." 
Terra-West, Inc., 150 Idaho at 400,247 P.3d at 627; see also Valley Lumber & Mfg. Co. 
v. Driessel, 13 Idaho 662, 669, 93 P. 765, 772 (1907) (holding that a party can establish 
that it furnished material under one continuous contract or two distinct contracts). 
Most recently the district court in In Re Tamarack Resort Foreclosure and Related 
Proceedings, Valley County Case No. 08-114C, considered the question of whether 
separate written agreements for 2005, 2006, and 2007, were "renewals" of an original 
contract entered into by Tamarack and Teufel Nursery Inc., or if each contract was a 
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separate contract. Looking at the "plain and unambiguous" language of the contract, the 
district court concluded that the 2004 contract between Tamarack and Teufel Nursery, 
Inc. outlined the tasks and scope for a one year period in a project schedule, and did "not 
provide that Teufel was awarded all of the landscaping work for the entire Tamarack 
project." In Re Tamarack, CV-08-114C, pp.18-19 (citing Page v. Pasguali, 150 Idaho 
152, 244 P.3d 1236, 1238 (2010)). As a result, the district court held that the contracts 
were separate agreements, not one continuous contract, and that the "priority of Teufel's 
lien relates back to when Teufel first provided labor or materials for the work specified in 
the 2007 contract." Id. at 20. 
Similarly, all of the contracts between ACI and BRN are separate contracts. It is 
undisputed that ACI began work on the Black Rock North project on August 26, 2006, 
and entered into the first contract on January 5, 2007. The plain and unambiguous terms 
of the contract and exhibits to the contract shows that the contract was for a specified 
scope of work and that the completion date of the contract was also specified 
("September 1, 2007"). ACI invoiced BRN one time for this contract and did not invoice 
ACI later for the "cost savings provision." This contract does not have any language 
showing that BRN intended that ACI be the only contractor on the project, and there is no 
language showing that ACI would have continued to work on the Black Rock North 
project after the completion date ofthe contract. 
Each subsequent written contract is identified by ACI by a different number, ACI 
invoiced BRN separately for each contract, each contract has a different completion date, 
and defined a different scope of work. The oral contracts were similarly identified by 
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ACI by a different number, ACI invoiced BRN separately for each contract, each contract 
has a different completion date, and a different defined scope of work. Importantly while 
BRN may have desired to use ACI as a contractor throughout the duration of the project, 
there is no evidence that either BRN or ACI had an agreement that ACI's work was under 
one contract for the duration of the project. 
Because twelve of the contracts between ACI and BRN were separate contracts, 
ACI was required to file a Claim of Lien within ninety (90) days of the completion of the 
work on each contract. However, ACI did not file twelve claims of lien; instead ACI filed 
only one Claim of Lien on June 15,2009, identifying twelve contracts between ACI and 
BRN by number and invoice. Because the work on the last of the twelve contracts 
between ACI and BRN was completed on September 25, 2008, ACI failed to timely file 
its Claim of Lien as required by I.C. § 45-507. As a result, ACI's Claim of Lien is not 
valid as to contract numbers 6416, 8027, 8097, 8191, 8194, 8058, 8186, 8187, 8503, 
8964, 8970, and 8974. 
However, the Claim of Lien is valid as to the 9914 Contract. The purpose of 
filing a claim of lien is to provide notice to other persons that there is a lien on the subject 
property. The 9914 contract commenced on March 5, 2009, and was completed by ACI 
on March 30, 2009. While American Bank is correct that ACI did not include the 9914 
Contract on the list of contracts attached to the Claim of Lien, ACI did indicate in 
paragraph six on the Claim of Lien that the Claim of Lien was for work performed 
"through March 17,2009." Therefore, other persons had notice that ACI performed work 
performed through that date. Because ACI completed the work on the project on March 
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30, 2009, was not paid, and filed the Claim of Lien within ninety (90) days of that date, 
the Claim of Lien is valid as to the 9914 Contract. Thus, ACI has a valid lien claim for 
$3818.45. 
h. ACI Failed to Timely Foreclose its Claim of Lien as to Contracts 8964 
and 9914. 
However, ACI failed to timely foreclose its Claim of Lien. ACI does have a valid 
lien claim as to the 9914 Contract. As noted above, ACI does not have a valid lien as to 
the 8964 Contract because the Claim of Lien was not filed within ninety (90) days of the 
completion of work on that project, October 21, 2008. However, BRN did pay ACI 
$1,000 on December 11, 2009, after the Claim of Lien was filed, and ACI applied the 
payment to the 8964 Contract. This Contract was for work performed between August 
28, 2008, and October 21, 2008. ACI recorded an endorsement on its Claim of Lien 
indicating the payment. 
A lien claimant must "commence proceedings" to foreclose its lien within six (6) 
months, "unless a payment on account is made, or extension of credit given with 
expiration date thereof, and such payment or credit and expiration date, is endorsed on 
the record of the lien, then six (6) months after the date of such payment or expiration of 
extension." I.C. § 45-510. "The time within which the suit must be brought operates as 
a limitation of the liability itself as created, and not of the remedy alone. It is a condition 
acted to the right to sue at all." Western Loan & Building Co. v. Gem State Lumber Co., 
32 Idaho 497, 185 P. 554 (1919). 
It is undisputed that ACI filed its "ACI Northwest, Inc.'s Answer to Taylor 
Engineering, Inc.'s Third Party Complaint, and Defendant ACI Northwest, Inc.'s Cross-
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Claim and Demand for Jury Trial" on June 7,2010, and then amended the pleading over 
a year later in August 2011. Clearly, ACI did not file an action to foreclose its lien until 
the six month period had passed. In regards to the 9914 Contract, ACI's Claim of Lien 
"ceased to exist." See Palmer v. Bradford, 86 Idaho 395, 401, 388 P.2d 96, at 99. ACI, 
then, cannot recover. 
In regards to the 8964 Contract, the payment from BRN to ACI extended the 
period for foreclosing the Claim of Lien to June 10, 2010, if that Claim of Lien was in 
fact valid. However, this Court has already found and concluded that the Claim of Lien 
is not valid because it was not filed within ninety (90) days of the completion of work on 
the 8964 Contract. As a result, ACI cannot recover on the 8964 Contract. 
c. American Bank's Motion for Summary Judgment Against ACI on the 
Invalidity of ACl's Claim of Lien (Count Three of ACl's Cross-Claim) is 
Granted. 
ACI and BRN entered into thirteen separate contracts, not one continuous 
contract. ACI's Claim of Lien is invalid as to twelve contracts because ACI did not file 
the Claim of Lien within ninety (90) days of the completion of work on each contract. 
ACI's Claim of Lien provides sufficient notice to other persons that ACI performed work 
through at least March 17, 2009. ACI filed its Claim of Lien within ninety (90) days of 
March 30,2009, when it completed work on the 9914 Contract. However, ACI failed to 
commence proceedings to foreclose on the Claim of Lien within six months of June 15, 
2009, when the Claim of Lien was filed. Further, while the $1,000 payment on the 8964 
Contract extended the time to foreclose on the Claim of Lien for that contract to June 15, 
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2010, the Claim of Lien was not timely filed and therefore not valid as to the 8964 
Contract. American Bank's Motion, then is granted and Count 3 is dismissed. 
3. ACl's Motion for Summary Judgment on Count 1 Must be Denied Because 
ACI Does not Have a Valid Lien Claim and Cannot Foreclose. 
Count 1 of the Amended Cross-Claim provides in part: 
6. An actual or juduciable (sic) controversy has arisen and now exists 
between ACI, American Bank and BRN concerning their respective rights, 
status and legal relationship and interests in the Subject Property and the 
rights and obligations of the parties between certain documents and 
agreements executed by ACL BRN or both ACI and BRN. The real and 
substantial controversy surrounds the right of ACI to be paid for services 
and material expended to improve the Subject property. 
8. This action for declaratory judgment is invoked for remedial 
and/or preventative relief for the purpose of resolving uncertainty and 
insecurity in regard to the following issues that are ripe for resolution for 
the benefit of the parties: 
8.1 Is a subordination valid if contained in a lien release and no 
consideration was given by the benefitted party for the subordination? 
8.2 Can American Bank legally rely on a subordination agreement 
contained in a release of lien as a basis to subordinate ACI's lien priority 
to Am. Bank's mortgage when Am. Bank was not a party to the release? 
9. Is a subordination valid if contained in a lien release and no 
consideration was given by the benefitted party for the subordination? 
9.1 BRN prepared what has been referred to as a "golden release, " 
[(Exhibit B)). 
9.2 ACIofficers did sign a Golden Release on several occasions as a 
condition to receiving earned payment for the services rendered and 
materials already expended on the Subject Property as of the date of 
signature, excluding the retainage that was retained by BRN. On no 
occasion was ACI paid any consideration for any subordination, nor was 
the subordination discussed or pointed out to ACI by BRN. 
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10. Can American Bank legally rely on a subordination agreement 
contained in a release of lien as a basis to subordinate ACTs lien priority 
to Am. Bank's mortgage when Am. Bank was not a party to the release? 
10.1 The ACI officers that did sign the Golden Release did not 
understand and were not informed that any portion of the release might be 
claimed to protect the mortgage lender, Am. Bank and to be a legal basis 
for subordinating the prior lien rights of ACI to the subsequently recorded 
mortgage of the lender Am. Bank. 
10.2 Am. Bank claims ACTs lien is not superior to Am. Bank Mortgage 
because of a subordination clause which existed in a document in which 
Am. Bank was not a party or a third party beneficiary to the document. 
ACI filed a motion for partial summary judgment on Count 1, seeking a 
declaration from this Court as follows: 
1. ACI's lien is valid 
2. Priority of the American Bank's Mortgage is no longer an issue. ACI's 
lien amount will be paid through the bond posted by American Bank. 
3. Should this Court determine that priority is still an issue, ACI argues 
that American Bank cannot rely upon the wording from the 
"Conditional Lien Waiver, Release and Subordination" (hereinafter 
"Conditional Lien Waiver") between BRN and ACI, executed by Berta 
Bagley and Delores Fletcher, to support any claim or defense. 
4. That the uncontested balance owed for the work improving the subject 
project is $1,190,691.60. 
(ACI Northwest, Inc.'s Motion for Partial Summary Judgment, p.3.) Both parties rely on 
the affidavits submitted in support of both American Bank's Motion and ACI's Motion 
in their responses to the respective motions, as well as additional affidavits. Given that 
Count 1 and Count 3 concern whether ACI has a valid Claim of Lien and were presented 
at oral argument as cross-motions for summary judgment, this Court will treat the 
motions as cross motions for summary judgment on Count 1. 
The entirety of Count 1 is dependent upon whether ACI's Claim of Lien is valid. 
In order for ACI to make a claim against the bond posted by American Bank and obtain 
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the amounts it asserts it is owed, ACI must show its Claim of Lien is not only valid, but 
that ACI foreclosed its Claim of Lien timely. ACI is attempting to position itself similar 
to the position of Wadsworth Golf Construction Company of the Southwest in this action. 
See February 12,2011, Decision. However, as found and concluded above, ACI does not 
have a valid Claim of Lien and failed to foreclose on the Claim of Lien as to the 9914 
Contract. As a result, ACI has no means by which it can recover against the bond. As a 
result, ACI is not entitled to summary judgment on Count 1. Moreover, because Count 1 
seeks a declaratory ruling based on the existence of a valid lien claim, Count 1 cannot be 
sustained. Count 1, therefore, is dismissed because ACI does not have a valid Claim of 
Lien and did not timely foreclose on the Claim of Lien as to the 9914 Contract. ACI's 
motion for partial summary judgment is therefore denied, and Count 1 is dismissed. 
B. ACI NORTWEST, INC.'S MOTION TO DISMISS IS DENIED 
While a determination of ACI's Motion to Dismiss is somewhat unnecessary 
given this Court's decision to dismiss Counts 1 and 3, for purposes of the record this 
Court must take the opportunity to distinguish the reasons for denial of ACI's Motion to 
Dismiss from the reasons for dismissal given above. 
ACI's Motion to Dismiss is not only confounding because ACI sought summary 
judgment against American Bank in contemporaneous pleadings, but the Motion to 
Dismiss is also an epic diversion from Idaho Code provisions and the Idaho Rules of 
Civil Procedure. According to its Motion to Dismiss, ACI moves to dismiss American 
Bank because American Bank is not the "real party in interest." More specifically, 
because American Bank has transferred 1) its interest in American Bank's loan to BRN 
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and 2) the collateral American Bank recovered as per the sheriffs sale, to Fidelity 
National Timber Resource, ACI claims that Fidelity National Timber Resource is now 
the real party in interest. 
First, Idaho Code § 45-1302 provides: "In any suit brought to foreclose a 
mortgage or lien upon real property . . . the plaintiff, [ or] cross-complainant . . . may 
make as party defendant in the same cause of action, any person having, claiming or 
appearing to have or to claim any title, estate, or interest in or to any part of the real ... 
property involved therein." This rule allows a mortgage holder, such as American Bank, 
to initiate and complete a foreclosure action. American Bank initiated the foreclosure 
action in this case, and as of February 24,2011, when this Court issued its "Judgment and 
Decree of Foreclosure of American Bank's Mortgage Secured by Black Rock North," 
American Bank has no more affirmative claims against ACI. Thus, American Bank was 
properly the plaintiff and continued to act as the plaintiff when pursuing its claims against 
the other defendants. 
While ACI ignores I.C. § 45-1302, ACI does cite to Rule 17(a), which provides: 
Every action shall be prosecuted in the name of the real party in interest .. 
. no action shall be dismissed on the ground that it is not prosecuted in the 
name of the real party in interest until a reasonable time has been allowed 
after objection for ratification of commencement of the action by, or 
joinder or substitution of, the real party in interest; and such ratification, 
joinder or substitution shall have the same effect as if the action had been 
commenced in the name of the real party in interest. 
It is well established that this rule, by use of the term "prosecuted," applies to the 
substitution of plaintiffs and cross-claimants, not defendants. Damian v. Estate of Pin~ 
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132 Idaho 447, 974 P.2d 93 (Ct. App. 1999); Lowry v. Ireland Bank, 116 Idaho 708, 779 
P .2d 22 (Ct. App. 1989). 
American Bank has since transferred its interest in the collateral and the loan to 
another entity, but the only remaining claims between American Bank and ACI are ACI's 
claims against American Bank. ACI identified American Bank in its Amended Cross-
Claim and served American Bank with the Amended Cross-Claim; ACI did not name or 
serve Fidelity National Timber Resource or any other cross-defendant ACI believes has 
an interest in the loan or collateral. ACI is, therefore, the claimant responsible for 
prosecuting its claims, and American Bank is the defendant responsible for asserting 
defenses. 
ACI's attempt to pervert the clear language of Rule 17(a) to substitute a cross-
defendant it named and served, with a cross-defendant it did not name or serve is 
unnecessary when ACI could have simply joined Fidelity National Timber Resource or 
any other cross-defendant as a party, or crafted its Amended Cross-Claim to include 
allegations against these other parties.6 ACI's motion, then, has no legal merit. ACI's 
Motion to Dismiss is therefore denied. 
v. CONCLUSION 
American Bank's "Motion for Summary Judgment Against ACI on Invalidity of 
ACI's Claim of Lien (Count Three of ACI's Cross-Claim)" is hereby GRANTED. ACI 
Northwest's "Motion for Partial Summary Judgment" is hereby DENIED. ACI 
6 It is clear that ACI knew in April 2011 that Fidelity National Timber Resource had an interest in the loan 
between American Bank and BRN Development. (Exhibit A, Affidavit of C. Clayton Gill in Response to 
ACI's Motion to Dismiss American Bank.) 
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Northwest, Inc. 's "Motion to Dismiss" is hereby DENIED. Counts 1 and 3 of ACI 
Northwest, Inc. 's "Amended Answer to Taylor Engineering, Inc.'s Third Party Complaint 
and Defendant ACI Northwest Inc. 's Amended Cross-Claims and Demand for Jury Trial" 
are hereby DISMISSED with prejudice. Triai for Count 2 "Breach of Express or Implied 
Contract by BRN [Development, Inc.]" remains set for February 13,2011. 
American Bank shall submit a judgment in accordance with applicable Idaho 
Code Provisions and the Idaho Rules of Civil Procedures. As stated at the hearing on this 
matter, this Court will entertain the parties' requests for attorney fees and costs which 
must be filed in accordance with applicable Idaho Code provisions and the Idaho Rules of 
Civil Procedure. 
Tv-.. 
DATED this ~ day of December, 2011. 
bLL (J-t:-J L~ 
John Patrick Luster 
District Judge 
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AMENDED NOTICE OF APPEAL - 1 
Case No. CV 09-2619 
AMENDED NOTICE OF APPEAL 
Ciient:2278685. i 
TO: THE ABOVE-NAMED RESPONDENT AND ITS ATTORNEYS EDWARD J. 
ANSON OF THE FIRM WITHERSPOON, KELLEY, DAVENPORT & 
TOOLE, P.S., 608 NORTHWEST BLVD. #300, COEUR D'ALENE, IDAHO 
83814-2146 AND THE CLERK OF THE ABOVE ENTITLED COURT. 
NOTICE IS HEREBY GIVEN THAT: 
American Bank hereby files this Amended Notice of Appeal to correct several 
typographical errors in paragraphs 3( d) and ( e) that set forth the preliminary statement of issues 
on appeal. All other provisions of this Amended Notice of Appeal are the same as the original 
Notice of Appeal filed with this Court on November 14, 2011. 
1. The above-named appellant American Bank ("American Bank:") appeals 
against the above named respondent Wadsworth Golf Construction Company of the Southwest 
("WadswOlih") from the Rule 54(b) Judgment, entered in the above entitled action on the 6th day 
of October 2011, Honorable John P. Luster, District Judge, presiding, as well as the following 
orders associated with such Rule 54(b) Judgment: 
• Memorandum Opinion Re: Defendant WadswOlih's Motion for Order 
Dete1111ining Pre-Judgment and Post-Judgment Interest Rates, Settling 
Att0111ey Fees and Costs, and Entry of Final Judgment and Notice of 
Hearing; Plaintiff American Bank's Motion to Disallow Costs and 
Att0111ey Fees entered on October 6, 2011; 
• Memorandum Decision, Findings of Fact, Conclusions of Law, and Order 
Following Court Trial as to American Bank's and WadswOlih Golf 
Construction Company of the Southwest's Claims entered on August 22, 
2011 
• Order Re: Plaintiff American Bank's Motion to Reconsider and Plaintiff 
American Bank's Motion for Pe1111issive Appeal entered on April 13, 
2011 ; 
• Memorandum Decision, Findings of Fact and Conclusions of Law, and 
Order Re: American Bank's and Wadsworth Golf Construction Company 
of the Southwest's Cross Motions for Partial Summary Judgment entered 
on February 2,2011. 
ANiENDED NOTICE OF APPEAL - 2 Client:2278685.1 
2. American Bank has a right to appeal to the Idaho Supreme COLlli, and the 
Rule 54(b) Judgment and Orders entered regarding such Rule 54(b) Judgment described in 
paragraph 1 above are appealable pursuant to Rule 11 (a)(3) l.A.R. 
3. American Bank hereby submits the following preliminary statement of 
issues on appeal: 
(a) Did the district court enor by dete1111ining that American Bank waived the 
priority of its mOligage over Wadsworth's claim of lien by posting a lien bond that removed 
Wadsworth's lien against the property and attached such claim of lien to a lien bond; 
(b) Did the district court enor by allowing WadswOlih to recover on its claim 
of lien when the court deten11ined as a factual matter that WadswOlih was not registered under 
the Idaho Contractor Registration Act at all times it perf01111ed work on the project. 
(c) Did the district court error by allowing Wadswolih to recover on its claim 
of lien when the court determined as a factual matter that Wadsworth used subcontractors who 
were not registered under the Idaho Contractor Registration Act. 
(d) Did the district cOUli enor in enforcing WadswOlih's claim of lien when 
the facts established that Wadsworth failed to properly describe the property that it improved in 
its claim of lien. 
(e) Did the district cOUli error in awarding Wadsworth pre-judgment interest, 
costs, and attorney fees, when the evidence establishes that had Wadsworth's claim of lien 
remained attached to the property, Wadsworth's claim of lien would have been foreclosed out by 
American Bank's mortgage and Wadsworth would have recovered nothing from a foreclosure of 
its lien against the property. 
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4. The district court entered a protective order, but American Bank has not 
designated any portion of the record that was sealed. 
5. American Bank hereby requests the preparation of the following portions 
of the reporter's transcript in hard copy and electronic fOll11at 
• The oral argument held on December 15, 2010; 
• The oral argument held on March 22, 2011; 
• The entire court trial proceedings held on May 2-3, 2011; 
• The oral argument held on October 4, 2011. 
6. American Bank requests the following documents to be included in the 
clerk's record in addition to those automatically included under Rule 28, LAR. 
• Complaint filed April 1, 2009; 
• First Amended Complaint filed April 2, 2009; 
• Answer, Counterclaim and Cross Claims by Wadsw0l1h filed May 12, 
2009; 
• Plaintiffs Answer to Defendant WadswOlih Golf Construction Company 
of the Southwest's Counterclaim filed May 29,2009; 
• Petition for Release of Mechanic's Lien filed ApIi114, 2010; 
• Order Setting Date and Time for Hearing on Petition for Release of 
Mechanic's Lien filed ApIi120, 2010; 
• Notice of Errata by American Bank filed on April 21, 2010; 
• Order Releasing Claim of Lien filed April 27, 2010; 
• Affidavit of Bryan .T. Klein in Support of Plaintiffs Memorandum in 
Support of Motion for Partial Summary Judgment filed July 16, 2010; 
• Affidavit of Elizabeth A. Tellessen in Support of Plaintiffs Motion for 
Partial Summary Judgment filed July 16, 2010; 
• American Bank's Motion for Partial Summary Judgment Against 
Defendant Wadsworth Golf Re: Lien Priority filed July 21, 2010; 
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• American Bank's Memorandum in Support of Motion for Partial 
Summary Judgment Against Defendant Wadsworth GolfRe: Lien Priority 
filed July 21,2010; 
• Affidavit of Randall A. Peterman in Support of American Bank's Motion 
for Pm1ial Summary Judgment Against Wadsworth Golf filed July 21, 
2010; 
• Wadsw0l1h's Motion for Pm1ial Summary Judgment Against American 
Bank filed November 12,201 0; 
• Wadsworth's Memorandum In Re Summary Judgment Motions filed 
November 12,2010; 
• Wadsworth's Statement of Uncontested Material Facts filed November 12, 
2010; 
• Affidavit of Stephen A. Hanell filed November 12, 2010; 
• Affidavit of Edward J. Anson filed November 12,2010; 
• Motion to Strike Affidavit of Stephen A. Hanell filed December 2,2010; 
• Memorandum in Support of Motion to Strike Affidavit of Stephen A. 
HalTell filed December 2, 2010; 
• American Bank's Response to Wadsw0l1h Memorandum in Re Summary 
Judgment Motions filed December 2, 2010; 
• Wadsworth's Reply Memorandum in Re Summary Judgment Motions 
filed December 8, 2010; 
• Memorandum Decision, Findings of Fact and Conclusions of Law, and 
Order Re: American Bank's and WadswOlih Golf Construction Company 
of the Southwest's Cross Motions for Pm1ial Summary Judgment filed 
February 2, 2011; 
• American Bank's Motion for Reconsideration of This Court's 
Memorandum Decision, Findings of Fact and Conclusions of Law, and 
Order Re: American Bank's and Wadsworth Golf Construction Company 
of the Southwest's Cross Motions for Partial Summary Judgment filed 
February 16,2011; 
• American Bank's Memorandum in Support of Motion for Reconsideration 
of This Court's Memorandum Decision, Findings of Fact and Conclusions 
of Law, and Order Re: Amelican Bank's and Wadsworth Golf 
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Construction Company of the Southwest's Cross Motions for Partial 
Summary Judgment filed February 16,2011; 
• American Bank's Motion for Pemlissive Appeal from This Court's 
February 2,2011, Memorandum Decision, Findings of Fact and 
Conclusions of Law, and Order Re: American Bank's and Wadsworth 
Golf Construction Company of the Southwest's Cross Motions for Partial 
Summary Judgment filed February 16, 2011; 
• American Bank's Memorandum in SUpp011 of Motion for Permissive 
Appeal from This Court's February 2,2011, Memorandum Decision, 
Findings of Fact and Conclusions of Law, and Order Re: American Bank's 
and Wadsw011h Golf Construction Company of the Southwest's Cross 
Motions for Partial Summary Judgment filed February 16, 2011; 
• Affidavit of Jeffrey Bo Davies filed February 16,2011; 
• Order Granting Plaintiffs Motion for Partial Summary Judgment Against 
Defendants BRN Development, Inc., BRN Investments, LLC, BRN-Lake 
View Joint Venture, The Roland M. Casati Family Trust, Dated June 5, 
2008, The Ryker Young Revocable Trust, Thorco, Inc., Polin & Young 
Construction, Inc., and Taylor Engineering, Inc. filed February 24, 2011; 
• Judgment and Decree of Foreclosure of American Bank's M011gage 
Secured by Black Rock N011h filed February 24, 2011; 
• Application for Writ of Execution filed February 24, 2011; 
• Writ of Execution dated February 24, 2011; 
• Affidavit of Elizabeth A. Tellessen in Support of Application for Writ of 
Execution filed February 24, 2011 ; 
• Wadsworth Golf Construction Company of the Southwest's Memorandum 
in Opposition to Plaintiffs Motion for Permissive Appeal and Motion for 
Reconsideration filed March 11,2011; 
• Plaintiff American Bank's Reply Memorandum in SUpp011 of Motion for 
Reconsideration of Wadsworth MSJ Order and Motion for Permissive 
Appeal filed March 17, 2011 ; 
• Order Re: Plaintiff American Bank's Motion To Reconsider and Plaintiff 
American Bank's Motion for Permissive Appeal filed April 13, 2011; 
• Wadsworth Golf Construction Company of the Southwest's Trial Brief 
filed April 25, 2011 ; 
AMENDED NOTICE OF APPEAL - 6 Client:2278685.1 
• Wadsworth's Proposed Findings of Fact and Conclusions of Law filed 
April 25, 2011; 
• American Bank's Proposed Findings of Fact and Conclusions of Law Re: 
May 2,2011 Trial filed April 25, 2011; 
• American Bank's and Wadsw0l1h Golf's StipUlated Findings of Fact Re: 
May 2,2011 Trial filed April 28, 2011; 
• Wadsworth Golf Construction Company of the Southwest's Post Trial 
Brief filed May 17, 2011; 
• American Bank's Post-Trial Memorandum Regarding Trial on 
Wadsworth's Claim of Lien filed J LIne 3, 2011; 
• Affidavit of Keri A. Moody filed June 2, 2011; 
• Sheriff's Cel1ificate of Sale filed June 7,2011; 
• Wadsworth Golf Construction Company ofthe Southwest's Post Trial 
Reply Brief filed June 10,2011; 
• American Bank's Motion for Leave To File Sur-Reply to Wadsw0l1h Golf 
Construction Company of the Southwest's Post Trial Reply Brief filed 
June 21,2011; 
• Order Granting American Bank's Motion for Leave to File Sur-Reply to 
Wadsw0l1h Golf Construction Company of the Southwest's Post Trial 
Brief filed June 28,2011; 
• American Bank's Sur-Reply Brief to Wadsworth Golf Construction 
Company of the Southwest's Post Trial Reply Brief filed June 28, 2011; 
• Memorandum Decision, findings of Fact, Conclusions of Law, and Order 
Following Court Trial as to American Bank's and WadswOlih Golf 
Construction Company of the Southwest's Claims filed August 22, 2011; 
• Edward J. Anson's Affidavit and Memorandum of Attomeys' Fees and 
Costs filed September 2, 2011; 
• Motion for Orders Determining Pre-Judgment and Post-Judgment Interest 
Rates, Settling Attomeys' Fees and Costs, and Entry of Final Judgment 
and Notice of Hearing filed September 6, 2011; 
• Wadsw0l1h' s Memorandum in Support of its Motion for Orders 
Detell11ining Pre-Judgment and Post-Judgment Interest Rates, Settling 
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Attol11eys' Fees and Costs, and Entry of Final Judgment and Notice of 
Hearing filed September 6, 2011; 
• Affidavit of Edward J. Anson Re Pre-Judgment Interest filed September 6, 
2011 ; 
• American Bank's Motion to Disallow Costs and Attol11ey Fees filed 
September 19, 2011; 
• American Bank's Memorandum in Support of Motion to Disallow Costs 
and Attorney Fees filed September 19, 2011; 
• Ame11can Bank's Response to WadswOlih's Motion for Orders 
Detel111ining Pre-Judgment Interest Rates and Entry of Final Judgment 
filed September 27,2011; 
• Memorandum Opinion Re: Defendant WadswOlih's Motion for Order 
Detennining Pre-Judgment and Post-Judgment Interest Rates, Settling 
Attomey Fees and Costs, and Entry of Final Judgment and Notice of 
Hearing; Plaintiff American Bank's Motion to Disallow Costs and 
Attomey Fees filed October 6,2011; 
• Judgment Rule 54(b) Certification filed October 6, 2011; 
• Plaintiffs Motion to Stay Execution of Judgment filed October 19,2011; 
and 
• Plaintiffs Memorandum in Support of Motion To Stay Execution of 
Judgment filed October 19,2011. 
7. American Bank requests the following documents, charts, or pictures 
offered or admitted as exhibits to be copied and sent to the Supreme Court: 
• Plaintiffs Trial Exhibit Nos. 1,3,5-46,50,53-6164-65,70-72,77-78,81, 
88-89,91,92,96-97,99-100, and 102-104. 
• Defendant's Trial Exhibits A, B, C. D, F, G, H, 1, N, 0, P, Q, Rand S. 
8. I celiify: 
(a) That a copy of this notice of appeal has been served on each repOlier of 
whom a transcript has been requested as named below at the address set out below: 
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Ann McManus 
Kootenai County Courthollse 
501 Govel11ment Way 
Post Office Box 9000 
Coeur d' Alene, Idaho 83816-9000 
(b) that the clerk of the district court or administrative agency has been paid 
the estimated fee for preparation of the reporter's transcript. 
(c) that the estimated fee for the preparation ofthe clerk's record has been 
paid; 
(c1) that the appellate filing fee has been paid; and 
(e) that service has been made upon all parties required to be served pursuant 
to Rule 20, l.A.R. 
",} 
DATED this )} /' day of December, 2011. 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this dJ.~ day of December, 2011, I caused a true 
and correct copy of the foregoing AMENDED NOTICE OF APPEAL to be served by the 
method indicated below, and addressed to the following: 
Service to parties required by Idaho Appellate Rules: 
Edward J. Anson (1u.s. Mail, Postage Prepaid 
WITHERSPOON, KELLEY, DAVENPORT ( ) Hand Delivered 
& TOOLE, P.S. ( ) Ovel11ight Mail 
608 Northwest Blvd. #300 ( ) Facsimile 
Coeur d'Alene, 1D 83814-2146 ( ) E-mail 
Facsimile (208) 667-8470 
Attorney for D(fendant/Cross-
Claimant/Respondent Wadsvvorth Golf 
Construction Company of the Southwest 
Anne MacManus 
Court Reporter to Judge Luster 
Post Office Box 3854 
Coeur d'Alene, 1D 83816 
( "U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Ovel11ight Mail 
( ) Facsimile 
( ) E-mail 
Service to other parties still remaining in underlying action: 
John R. Layman 
LA YMAN, LA YMAN & ROBINSON, PLLP 
601 S. Division St. 
Spokane, W A 99202 
Facsimile (509) 624-2902 
Attorney for Defendants ERN Development, 
BRN investments, ERN-Lake View Joint 
Venture, Marshall Chesrown, Lake View AG, 
Robert Levin, Trustee For The Roland !vI 
Casati Family Trust, Dated June 5, 2008 
Charles B. Lempesis 
ATTORNEY ATLAW 
W. 201 Seventh Ave. 
Post Falls, 10 83854 
Facsimile (208) 773-1044 
Attorneyfor Defendant Thorco, Inc. 
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( ) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Ovemight Mail 
( )/,acsimile 
(v) E-mail 
( ) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Ovel11ight Mail 
( )/,acsimi Ie 
(v) E-mail 
Client:2273685.1 
Richard D. Campbell 
CAMPBELL & BISSELL, PLLC 
7 S. Howard St. #416 
Spokane, W A 99201 
Facsimile (509) 455-7111 
Attorneysfor Defendant Polin & Young 
Construction 
M. Gregory Embrey 
WITHERSPOON, KELLEY, DAVENPORT & 
TOOLE, P.S. 
608 NW Blvd., Suite 300 
Coeur d'Alene, ID 83814-2174 
Facsimile (208) 667-8470 
Attorney for Defendant Taylor Engineering, Inc. 
Steven C. Wetzel 
Kenneth L. Huitt 
JAMES, VERNON & WEEKS, PA 
1626 Lincoln Way 
Coeur d'Alene, ID 83814 
Facsimile (208) 664-1684 
Attorneys for Defendant ACI Northwest, Inc. 
Maggie Y. Lyons, Receiver 
RESOLVE FINANCIAL GROUP 
P.O. Box 598 
Hayden,ID 83835 
T en'ance R. Han-i s 
RAMSDEN & LYONS, LLP 
700 Northwest Blvd. 
P.O. Box 1336 
Coeur d'Alene, ID 83816-1336 
Attorneysfor Receiver 
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( ) US. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) facsimile 
(0 E-mail 
( ) US. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( 1J<acsimile 
( v') E-mail 
( ) US. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( )J'acsimile 
( v5 E-mail 
( ) US. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( )/,acsimile 
(t1 E-mail 
( ) US. Mail, Postage Prepaid 
( ) Hand Delivered 




Douglas S. Marfice 
RAMSDEN & LYONS, LLP 
700 Northwest Blvd. 
P.O. Box 1336 
Coeur d'Alene, ID 83816-1336 
Attorneys for Defendant Ryker Young Revocable 
Trust 
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I, CLIFFORD T. HAYES, Clerk of District Court ofthe First Judicial District of the 
State of Idaho, in and for the County of Kootenai, do hereby certify that the attached list 
of exhibits is a true and accurate copy of the exhibits being forwarded to the Supreme 
Court of Appeals. 
I FURTHER CERTIFY that the following documents will be submitted as exhibits to the 
Record: 
Defendant's Exhibits: 
W-A Contractor's Proposal, admitted 5/2111 
W-B Conditional Letter ofIntent, admitted 5/2111 
W-C Standard Form of Agreement Between Contractor and Subcontractor, 
admitted 5/2111 
W-D Contract Agreement, admitted 5/2111 
W-F List ofInvoices Re: Blackrock North Wadsworth Golf Project #217, 
admitted 5/2/11 
W-G Summary of Liens and Accounts Due for Blackrock North, admitted 
5/2111 
W-H Aerial Photo of Blackrock North Conceptual Master Plan, admitted 5/2111 
W-I Notice of Claim of Lien, admitted 5/2111 
W-N Bureau of Occupational Licenses Re: Wadsworth Golf Construction 
Company of the Southwest, admitted 5/211 1 
W-O Bureau of Occupational Licenses Re: Concrete Finishing Inc., admitted 
5/2/11 
W -P Certificate of Authority of Precision Irrigation, Inc., admitted 5/2111 
W-Q Business Entity Verification Re: Precision Irrigation, Inc., admitted 512111 
W-R Certificate of Authority of Colorado Lining Construction, Inc., admitted 
5/2111 
W -S Business Entity Verification Re: Colorado Lining Construction, Inc., 
admitted 5/2111 
Plaintiff's Exhibits 
1. Contract Agreement, admitted 5/2111 
3. Application and Certification for Payment, not admitted 
5. Application and Certification for Payment, not admitted 
6. Application and Certification for Payment, not admitted 
7. Application and Certification for Payment, not admitted 
8. Application and Certification for Payment, not admitted 
9. Application and Certification for Payment, not admitted 
10. Application and Certification for Payment, not admitted 
11. Application and Certification for Payment, not admitted 
12. Application and Certification for Payment, not admitted 
13. Application and Certification for Payment, not admitted 
14. Application and Certification for Payment, not admitted 
15. Application and Certification for Payment, not admitted 
16. Application and Certification for Payment, not admitted 
17. Application and Certification for Payment, not admitted 
18. Application and Certification for Payment, not admitted 
19. Application and Certification for Payment, not admitted 
20. Application and Certification for Payment, not admitted 
21. Application and Certification for Payment, not admitted 
22. Application and Certification for Payment, not admitted 
23. Application and Certification for Payment, not admitted 
24. Application and Certification for Payment, not admitted 
25. Application and Certification for Payment, not admitted 
26. Application and Certification for Payment, not admitted 
27. Application and Certification for Payment, not admitted 
28. Application and Certification for Payment, not admitted 
29. Conditional Lien Waiver, Release and Subordination, not admitted 
30. Conditional Lien Waiver, Release and Subordination, not admitted 
31. Conditional Lien Waiver, Release and Subordination, not admitted 
32. Conditional Lien Waiver, Release and Subordination, not admitted 
33. Conditional Lien Waiver, Release and Subordination, not admitted 
34. Conditional Lien Waiver, Release and Subordination, not admitted 
35. Conditional Lien Waiver, Release and Subordination, not admitted 
36. Exhibit "B" Conditional Lien Waiver, Release and Subordination, 
not admitted 
37. Revolving Credit Note, not admitted 
38. Revolving Credit Note, not admitted 
39. Mortgage, Security Agreement and Fixture Filing, not admitted 
40. Letter to American Bank Re: Revolving Credit Agreement, Loan Request No. 
2, not admitted 
41. Letter to American Bank Re: Revolving Credit Agreement, Loan Request No. 
3, not admitted 
42. Letter to American Bank Re: Revolving Credit Agreement, Loan Request No. 
4, not admitted 
43. Letter to American Bank Re: Revolving Credit Agreement, Loan Request No. 
5, not admitted 
44. Letter to American Bank Re: Revolving Credit Agreement, Loan Request No. 
6, not admitted 
45. Letter to American Bank Re: Revolving Credit Agreement, Loan Request No. 
7, not admitted 
46. Letter to American Bank Re: Revolving Credit Agreement, Loan Request No. 
8, not admitted 
50. Letter to Kyle Capp from Wadsworth Golf Construction Company, not 
admitted 
53. Notice of Claim of Lien, not admitted 
54. Conditional Letter of Intent, not admitted 
55. Letter Re: Application for Construction Contracting for Wadsworth Golf 
Construction Company of the Southwest, not admitted 
56. Letter Re: Liens filed by Vendors and Subcontractors, not admitted 
57. Letter Re: Final Change Orders, not admitted 
58. Letter Re: List of Tee's to be Repaired, not admitted 
59. Letter Re: List of Change Order Requests 11 and 12, Draft of Final Billing 
and Draft of Retention Billing, not admitted 
60. Email Re: Blackrock Bills, not admitted 
61. Letter Re: Summary of Outstanding Payments Owed to Wadsworth Golf 
Construction Company, admitted 5/2111 
64. Email Re: Contract for Black Rock North Golf Course Construction,not 
admitted 
65. AlA Document A401-1997, Standard Form of Agreement Between 
Contractor and Subcontractor, not admitted 
70. Notice of Lien Claim, not admitted 
71. Application and Certificate for Payment, not admitted 
72. Notice of Claim of Lien, not admitted 
77. AlA Document A40 1-1997, Standard Form of Agreement Between 
Contractor and Subcontractor, not admitted 
78. AlA Document A40 1-1997, Standard Form of Agreement Between 
Contractor and Subcontractor, not admitted 
81. Affidavit of Custodian of Records - Idaho Bureau of Occupational 
Licenses, not admitted 
88. Check Register, not admitted 
89. Email Re: American Bank/BRN Development Loan Documents, not admitted 
92. New Mexico E-Services for Contractor Licensing, admitted 5/2/11 
96. Complaint Information Re: Colorado Lining International Inc., admitted 
5/2111 
97. Contractors State License Board, License Detail Re: Colorado Lining Co. 
admitted 5/2111 
99. Mt.Gov Construction Contractor Search Re: Colorado Lining, admitted 
5/2/11 
100. New Mexico E-Services for Contractor Licensing Re: Colorado Lining, 
admitted 5/2111 
102. Oregon State Construction Contractor License Search Re: Colorado Lining 
admitted 5/211 1 
103. Utah Division of Occupational and Professional Licensing Re: Colorado 
Lining, admitted 5/2/11 
104. Washington State Department of Labor & Industries Re: Contractors Re: 
Colorado Lining International Inc., admitted 5/2/11 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of said 
Court at Kootenai County, Idaho this day of ,2012. 
CLIFFORD T. HAYES 
Clerk of District Court 
By: ________________ _ 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 





WADSWORTH GOLF CONSTRUCTION 
COMPANY OF THE SOUTHWEST, 
and 
Defendant -Cross Defendant, 
Respondent-Cross Appellant, 
TA YLOR ENGINEERING, INC., 





















BRN DEVELOPMENT, INC.; BRN ) 
INVESTMENTS, LLC; LAKE VIEW AG; BRN ) 
LAKE VIEW JOINT VENTURE; ROBERT LEVIN;) 
ROLAND M. CASA TI F AMIL Y TRUST; ) 
E. RYKER YOUNG; E. RYKER YOUNG ) 
REVOCABLE TRUST; MARSHALL CHESROWN) 
THORCO, INC.; CONSOLIDATED SUPPLY ) 
COMPANY; THE TURF COMPANY; POLIN & ) 
YOUNG CONSTRUCTION, INC.; PRECISION ) 





IDAHO ROOFING SPECIALIST, LLC; ) 
INTERSTATE CONCRETE & ASPHALT) 
COMPANY; CONCRETE FINISHING, INC.; ) 








Supreme Court Docket 
#39415-2011 
Kootenai County Docket 
#2009-2619 
ACI NORTHWEST, INC., 







STRATA, INC.; and SUNDANCE INVESTMENTS) 
LLP, ) 




I, CLIFFORD T. HAYES, Clerk of District Court of the First Judicial District of the 
State ofldaho, in and for the County of Kootenai, do hereby certify that the attached list 
of exhibits is a true and accurate copy of the exhibits being forwarded to the Supreme 
Court of Appeals. 
J FURTHER CERTIFY that the following documents will be submitted as exhibits to the 
Record: 
Defendant's Exhibits: 
W-A Contractor's Proposal, admitted 5/2111 
W -B Conditional Letter of Intent, admitted 5/2/11 
W-C Standard Form of Agreement Between Contractor and Subcontractor, 
admitted 5/2111 
W-D Contract Agreement, admitted 5/2111 
W-F List oflnvoices Re: Blackrock North Wadsworth Golf Project #217, 
admitted 5/2111 
W -G Summary of Liens and Accounts Due for Blackrock North, admitted 
5/2111 
W-H Aerial Photo of Blackrock North Conceptual Master Plan, admitted 5/2111 
W-I Notice of Claim of Lien, admitted 5/2111 
W-N Bureau of Occupational Licenses Re: Wadsworth Golf Construction 
Company of the Southwest, admitted 5/2/11 
W -0 Bureau of Occupational Licenses Re: Concrete Finishing Inc., admitted 
512111 
W-P Certificate of Authority of Precision Irrigation, Inc., admitted 5/2111 
W-Q Business Entity Verification Re: Precision Irrigation, Inc., admitted 5/2111 
W-R Certificate of Authority of Colorado Lining Construction, Inc., admitted 
512111 




1. Contract Agreement, admitted 5/2111 
3. Application and Certification for Payment, admitted per order dated 3/28/02 
5. Application and Certification for Payment, admitted per order dated 3/28/02 
6. Application and Certification for Payment, admitted per order dated 3/28/02 
7. Application and Certification for Payment, admitted per order dated 3/28/02 
8. Application and Certification for Payment, admitted per order dated 3/28/02 
9. Application and Certification for Payment, admitted per order dated 3/28/02 
10. Application and Certification for Payment, admitted per order dated 3/28/02 
11. Application and Certification for Payment, admitted per order dated 3/28/02 
12. Application and Certification for Payment, admitted per order dated 3/28/02 
13. Application and Certification for Payment, admitted per order dated 3/28/02 
14. Application and Certification for Payment, admitted per order dated 3/28/02 
15. Application and Certification for Payment, admitted per order dated 3/28/02 
16. Application and Certification for Payment, admitted per order dated 3/28/02 
17. Application and Certification for Payment, admitted per order dated 3/28/02 
18. Application and Certification for Payment, admitted per order dated 3/28/02 
19. Application and Certification for Payment, admitted per order dated 3/28/02 
20. Application and Certification for Payment, admitted per order dated 3/28/02 
21. Application and Certification for Payment, admitted per order dated 3/28/02 
22. Application and Certification for Payment, admitted per order dated 3/28/02 
23. Application and Certification for Payment, admitted per order dated 3/28/02 
24. Application and Certification for Payment, admitted per order dated 3/28/02 
25. Application and Certification for Payment, admitted per order dated 3/28/02 
26. Application and Certification for Payment, admitted per order dated 3/28/02 
27. Application and Certification for Payment, admitted per order dated 3/28/02 
28. Application and Certification for Payment, admitted per order dated 3/28/02 
29. Conditional Lien Waiver, Release and Subordination, admitted per order 
dated 3/28/02 
30. Conditional Lien Waiver, Release and Subordination, admitted per order 
dated 3/28/02 
31. Conditional Lien Waiver, Release and Subordination, admitted per order 
dated 3/28/02 
32. Conditional Lien Waiver, Release and Subordination, admitted per order 
dated 3/28/02 
33. Conditional Lien Waiver, Release and Subordination, admitted per order 
dated 3/28/02 
34. Conditional Lien Waiver, Release and Subordination, admitted per order 
dated 3/28/02 
35. Conditional Lien Waiver, Release and Subordination, admitted per order 
dated 3/28/02 
36. Exhibit "B" Conditional Lien Waiver, Release and Subordination, 
admitted per order dated 3/28/02 
37. Revolving Credit Note, admitted per order dated 3/28/02 
38. Revolving Credit Note, admitted per order dated 3/28/02 
39. Mortgage, Security Agreement and Fixture Filing, admitted per order dated 
3128102 
40. Letter to American Bank Re: Revolving Credit Agreement, Loan Request No. 
2, admitted per order dated 3128/02 
41. Letter to American Bank Re: Revolving Credit Agreement, Loan Request No. 
3, admitted per order dated 3/28/02 
42. Letter to American Bank Re: Revolving Credit Agreement, Loan Request No. 
4, admitted per order dated 3/28/02 
43. Letter to American Bank Re: Revolving Credit Agreement, Loan Request No. 
5, admitted per order dated 3/28/02 
44. Letter to American Bank Re: Revolving Credit Agreement, Loan Request No. 
6, admitted per order dated 3128102 
45. Letter to American Bank Re: Revolving Credit Agreement, Loan Request No. 
7, admitted per order dated 3/28/02 
46. Letter to American Bank Re: Revolving Credit Agreement, Loan Request No. 
8, admitted per order dated 3/28/02 
50. Letter to Kyle Capp from Wadsworth Golf Construction Company, admitted 
per order dated 3/28/02 
53. Notice of Claim of Lien, admitted per order dated 3/28/02 
54. Conditional Letter oflntent, admitted per order dated 3/28/02 
55. Letter Re: Application for Construction Contracting for Wadsworth Golf 
Construction Company of the Southwest, admitted per order dated 3/28/02 
56. Letter Re: Liens filed by Vendors and Subcontractors, admitted per order 
dated 3/28/02 
57. Letter Re: Final Change Orders, admitted per order dated 3/28/02 
58. Letter Re: List of Tee's to be Repaired, admitted per order dated 3/28/02 
59. Letter Re: List of Change Order Requests 11 and 12, Draft of Final Billing 
and Draft of Retention Billing, admitted per order dated 3/28/02 
60. Email Re: Blackrock Bills, admitted per order dated 3128/02 
61. Letter Re: Summary of Outstanding Payments Owed to Wadsworth Golf 
Construction Company, admitted per order dated 3128/02 
64. Email Re: Contract for Black Rock North Golf Course Construction, admitted 
per order dated 3/28/02 
65. AlA Document A40 1-1997, Standard Form of Agreement Between 
Contractor and Subcontractor, admitted per order dated 3128/02 
70. Notice of Lien Claim, admitted per order dated 3/28/02 
71. Application and Certificate for Payment, admitted per order dated 3/28/02 
72. Notice of Claim of Lien, admitted per order dated 3/28/02 
77. AlA Document A401-1997, Standard Form of Agreement Between 
Contractor and Subcontractor, admitted per order dated 3128102 
78. AlA Document A401-1997, Standard Form of Agreement Between 
Contractor and Subcontractor, admitted per order dated 3/28/02 
81. Affidavit of Custodian of Records - Idaho Bureau of Occupational 
Licenses, admitted per order dated 3/28/02 
88. Check Register, admitted per order dated 3/28/02 
89. Email Re: American BanklBRN Development Loan Documents, admitted per 
order dated 3/28/02 
92. New Mexico E-Services for Contractor Licensing, admitted per order dated 
3/28/02 
96. Complaint Information Re: Colorado Lining International Inc., admitted per 
order dated 3/28/02 
97. Contractors State License Board, License Detail Re: Colorado Lining Co., 
admitted per order dated 3/28/02 
99. Mt.Gov Construction Contractor Search Re: Colorado Lining, admitted per 
order dated 3/28/02 
100. New Mexico E-Services for Contractor Licensing Re: Colorado Lining, 
admitted per order dated 3/28/02 
102. Oregon State Construction Contractor License Search Re: Colorado Lining 
admitted per order dated 3/28/02 
103. Utah Division of Occupational and Professional Licensing Re: Colorado 
Lining, admitted per order dated 3/28/02 
104. Washington State Department of Labor & Industries Re: Contractors Re: 
Colorado Lining International Inc., admitted per order dated 3/28/02 
IN WITNESS WHEREOF, I have hereunto~~set my hand and affixed the seal of said 




CLIFFORD T. HAYES 
Clerk of District Court 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
AMERICAN BANK, ) 
) 




WADSWORTH GOLF CONSTRUCTION ) 
COMPANY OF THE SOUTHWEST, ) 
Defendant-Cross Defendant, 
Respondent-Cross Appellant, 
TAYLOR ENGINEERING, INC., 












BRN DEVELOPMENT, INC.; BRN ) 
INVESTMENTS, LLC; LAKE VIEW AG; ) 
BRN-LAKE VIEW JOINT VENTURE; ) 
ROBERT LEVIN; ROLAND M. CASA TI ) 
FAMILY TRUST; E. RYKER YOUNG; ) 
E. RYKER YOUNG REVOCABLE TRUST;) 
MARSHALL CHESROWN; THORCO, INC.) 
CONSOLIDATED SUPPLY COMPANY; ) 
THE TURF COMPANY; POLIN & YOUNG) 
CONSTRUCTION, INC; PRECISION ) 
IRRIGATION, INC., ) 
Defendants-Cross Defendants, 
IDAHO ROOFING SPECIALIST, LLC; 
INTERSTATE CONCRETE & ASPHALT 
COMPANY; CONCRETE FINISHING, 
INC.; SPOKANE WILBERT VAULT CO.; 
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CLERK'S CERTIFICATE 
ACI NORTHWEST INC, ) 
) 





STRATA INC.; and SUNDANCE ) 
INVESTMENTS, LLP., ) 
) 
Third Party Defendants. ) 
I, Clifford T. Hayes, Clerk of District Court of the First Judicial District of the State 
of Idaho, in and for the County of Kootenai, do hereby certify that the above and foregoing 
Record in the above entitled cause was compiled and bound under my direction as, and is a 
true, full and correct Record of the pleadings and documents under Rule 28 of the Idaho 
Appellate Rules. 
I certify that the Attomeys for the Appellants and Respondents were notified that the 
Clerk's Record and Reporter's Transcript were complete and ready to be picked up, or if the 
attorney is out of town, the copies were mailed by U.S. mail, postage prepaid, on the 
day of __________ . 2012. 
I do further certify that the Clerk's Record and Reporter's Transcript will be duly 
lodged with the Clerk of the Supreme Court. 
In witness whereof, I have hereunto set my hand and affixed the seal of said Court at 
Kootenai, Idaho this ____ day of _. _______ . __ ,2012. 
By: ___ .. 
Deputy 
CLIFFORD T. HAYES 
Clerk of District Court 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
AMERICAN BANK, 
vs. 








WADSWORTH GOLF CONSTRUCTION, ) 




TAYLOR ENGINEERING, INC., 












BRN DEVELOPMENT, INC.; BRN ) 
INVESTMENTS, LLC; LAKE VIEW ) 
AG; BRN-LAKE VIEW JOINT VENTURE; ) 
ROBERT LEVIN; ROLAND M. CASA TI ) 
FAMILY TRUST; E RYKER YOUNG; E. ) 
RYKER YOUNG REVOCABLE TRUST; ) 
MARSHALL CHESROWN; THORCO, INC;) 
CONSOLIDATED SUPPLY COMPANY; ) 
THE TURF COMPANY; POLIN & YOUNG) 
CONSTRUCTION, INC; PRECISION ) 
IRRIGATION, INC. ) 
Defendants-Cross Defendants> 
IDAHO ROOFING SPECIALIST, LLC; 
INTERSTATE CONCRETE & ASPHALT 
COMPANY; CONCRETE FINISHING, 
INC.; SPOKANE WILBERT VAULT CO.; 
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AC1 NORTHWEST INC. ) 
) 




STRATA, INC.; and SUNDANCE ) 
INVESTMENTS, LLP, ) 
) 
Third Party Defendants. ) 
) 
CLERK'S CERTIFICATE OF SERVICE 
I, Clifford T. Hayes, Clerk of District Court of the First Judicial District of the State of 
Idaho, in and for the County of Kootenai, do hereby certifY that 1 have personally served or 
mailed, by United States mail, one copy ofthe Clerk's Record and the Reporter's Transcript to 
each of the Attorneys of Record in this cause as follows: 
Attorney for Appellant 
ELIZABETH A. TELLESEN 
ISB#7393 
250 Northwest Blvd. Ste 107 A 
Coeur d'Alene, ID 83814 
Attorney for Respondent 
EDWARD J. ANSON 
ISB#2074 
608 Northwest Blvd. Ste 300 
Coeurd'Alene,ID 83814 
IN WITNESS WHEREOF, 1 have hereunto set my hand and affixed the seal of said 
Court at Kootenai, Idaho this __ day of , 2012 
CLIFFORD T. HAYES 
Clerk of District Court 
Deputy Clerk 
